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AGREEMENT AND PLAN OF MERGER, dated as of May 8, 2005 (ihis
"PgLeement"), by and among DUKE ENFRGY CORPORATION, a North Carolina corporation
("Duke" ), CINERGY CORP. , a Delaware corporation {'*Cinerle"), DEER HOLDING CORP. , a

Delaware corporation (thc "Co~an ")and a wholly-owned subsidiary of Duke, DEER
ACQUISITION CORP. , a North Carolina corporation and a wholly-owned subsidiary of the

".e

WHEREAS the rcspcctive Boards of Directors of Duke, Cinergy, the Company,
Merger Sub A and Merger Sub B have approved the consummation of the business combination

provided for in this Agreement, pursuant to which Merger Sub A and Merger Sub B will merge,

respectively, with and into Duke and Cinergy, respectively, whereby, subject to the terms of
Article ll, each share ofcommon stock, no par value per share, of Duke {including, except as the

context otherwise requires, the associated Duke Rights as defined in Section 3.02(b), the "Duke

Conunon Stock") and each share of common stock, par value $.0l per share, ofCinergy (the
"Ciner Common Stock*') will be converted into the right to receive the Merger Consideration

(as defined in Section 2.01) (such tiansactions are referred to herein individually as the "Duke

of which the holders of Duke Common Stock and Cinergy Coinrnon Stock will together own all

of the outstanding shares of common stock, no par value per share, of the Company (the
"Com an Common Stock") (and the Company will, in turn, own all of the outstanding shares of
common stock, no par value per share, of the surviving corporation in the Duke Merger (the
"Survivin Duke Common Stock") and alf of the outstanding shares ofcommon stock, par value

$.01 per share, of the surviving corporation in the Cinergy Merger {thc "Survivin Ciner
Common Stock")),

WHEREAS the respective Boards of Directors of Duke, the Company and Merger

Sub A have approved the conversion of Duke into a limited liability company organized under

the laws of the State ofNorth Carolina ("Duke Power LLC") as provided for in this Agreement,

whereby, subject to the terms and conditions of this Agreement, the outstanding shares of
Surviving Duke Common Stock shall be converted into membership interests of Duke Power

LLC;

WHEREAS the respective Boards of Directors of Duke and the Company have

approved the distribution by Duke to the Company of Duke Capital LLC ("~Duke Ca ital" ), a

Delaware limited liability company and wholly-owned subsidiary of Duke„and the Restructuring

Transactions (as defined below);

WHFREAS the respective Boards of Directors of Duke and Cinergy have each
determined that the Mergers and the other transactions conteinplated hereby are consistent with,

and in furtherance of, the best interests of their respective corporations and shareholders and

each of Duke's and Cinergy's respective business strategies and goals;

WHEREAS Duke and Cinergy desire to make certain representations, warranties,

covenants and agreements in connection with the Mergers and the transactions contemplated by



this Agreement and also to prescribe various conditions to the Mergers and thc Restructuring
Transactions, and

WHEREAS, for United States federal income tax purposes, it is in(ended that the
Duke Merger and the Duke Conversion (as defined below) (together, thc "Puke
Reorganization" }shall quaii fy as a reorganization under Session }68{a}of the

internal

Revenue
Code of l 986, as amended {the "~Code' and that the Cinergy Merger shall qualiTy as a
reorganization witkin the ineaning of Section 368(a) of the Code, and this Agreement is intended
to be, and is hereby, adopted as a plan of reorganization within the meaning o f Section 368(a) of
the Code.

NOW, THEREFORE, in consideration of the foregoing and of the
representations, warranties, covenants and agreements contained in this Agreement, the parties
agree as follows:

ARTICLE I

The Mergers and the Restructuring Transactions

Section 1.01 The Duke Mer er. Upon the terms and subject to the conditions
set forth in this Agreement, at the Duke Effective Time (as defined in Section 1.06), Merger Sub
A shall be merged with and into Duke in accordance with the North Carolina Business
Corporation Act (the "NCBCA") Duke shall be the surviving corporation in the Duke Merger
and shaH continue its corporate existence under the laws of the State ofNorth Carolina and shall
succeed to and assume all of the rights and obligations of Duke and Merger Sub A in accordance
with the NCBCA. As a result of the Duke Merger, Duke shall become a wholly-owned
subsidiary of the Company.

Section 1.02 The Duke Conversion. Upon the terms and subject to the
conditions set forth in this Agreement, immediately following the effectiveness of the Duke

Merger, Duke may convert to a limited liability company (the "Duke Conversion" ) pursuant to a
plan of conversion adopted pursuant to Section 55-11A-I 1 of the NCBCA and Section 57C-9A-
02 of the North Carolina Limited Liability Company Act (the "NCLLCA") Following the Duke
Conversion, Duke Power LLC will be a limited liability company all of whose membership or
other equity interests are held by the Company.

Section 1.03 The Restructurin Transactions.

(a) Immediately following the effectiveness of the Duke Conversion,
Duke Power LLC may, and may cause its subsidiaries to, effect the transactions set forth on
Section 1.03(a) of the Duke Disclosure Letter (as defined in Section 3.02(a)).

(b) immediately foll'owing the consummation of the transactions set
forth on Section 1.03(a) of the Duke Disclosure Letter, Duke Power LLC may distribute to the

Company the membership interests in Duke Capital (the "Duke~Ca ital Transfer"'). Following
the Duke Capital Transfer, Duke Capital will be a direct wholly-owned subsidiary of the
Company.



(c) Immediately following the effectiveness of the Duke Capital
Transfer, the Company may cause Duke Capital to effect the transactions set forth on Section
1.03(c) ol the Duke Disclosure Letter (the Duke Conversion, the Duke Capital Transfer and the
transactions set forth on Section 1.03{a)aed Section l.03(c)of the Duke Disclosure Letter are

Cinergy of any Restructuring Transactions il proposes to etTect. Immediately after the Duke
Effective Time, all shares ofCompany Common Stock owned by Duke shall be cancelled.

ii' "
conditions set forth in this Agreement, immediately following the latest of consumrnalion of lhe
Duke Merger or any Restructuring Transactions, at the Cinergy Effective Time (as defined in

Section 1.06), Merger Sub B shall be merged with and into Cinergy in accordance with the
Delaware General Corporation Law (the "DGCL"). Cinergy shall be the surviving corporation
in the Cinergy Merger and shall continue its corporate existence under the laws of the State of
Delaware and shall succeed to and assume all of the rights and obligations ofCinergy and

Merger Sub B in accordance with the DGCL As a result of the Cinergy Merger, Cinergy shall
become a wholly-owned subsidiary of the Company.

Section t.fi5 ~C(osin . The closing of the Mergem and the Restructuring
Transactions (the "C~tosin ")wig take place at ig OO s m, local time, on a date to be specified by
the parties (the "C~tosin Date" ), which shall be no later than the second business day afier
satisfaction or waiver of the conditions set forth in Article Vl, (other than those conditions that

by their terms are to be satisfied at the Closing, but subject to the satisfaction or waiver ofsuch
conditions at such time) unless another lime or date is agreed to by the parties hereto. The
Closing shall be held a( such location in The City of New York as is agreed to by the parties
hereto.

Section 1.06 Effective Time of'the Duke and Cincr Me ers Subject lo the

provisions of this Agreement, (i) with respect to the Duke Merger, as soon as practicable afler
10:00a.m. , local time, on the Closing Date the parties thereto shall file articles of merger (the
"Duke Articles of Mer er"') executed in accordance with, and containing such information as is

required by, Section 55-11-05 of the NCBCA with the Secretary of State of the State ofNorth
Carolina and on or after the Closing Date shaN make all other 61ings or recordings required

under the NCBCA, (ii) with respect to the Duke Conversion, as soon as practicable on the
Closing Date following the Duke Effective Time, Duke shall file articles oforganization ofDuke
Power LLC (the "Duke Power Articles ofOr anization") and articles of conversion (the "Duke
Articles of Conversion" ) executed in accordance with, and containing such information as is

required by, Section 55-11A-12 of the NCBCA and Section 57C-9A-02 of the NCLLCA with
the Secretary of State of the State ofNorth Carolina and on or after lhe Closing Date shall make
all other filings or recordings required under the NCBCA and the NCLLCA, and (iii) with

respect lo the Cinergy Merger, immediately following the consummation of the Restructuring
Transactions, the parties thereto sha)l file a certificate ofmerger(the-~Ciner Certificate of
~Mer er") exmuted in accordance with, and containing such information as is required by, the

relevant provisions of Section 251 of the DGCI with the Secretary of State of the State of
Delaware and on or afler the Closing Date shall make all other filings or recordings required
under the DGCI,. The Duke Merger shall become effective at such time as the Duke Articles of
Merger are duly filed with the Secrelary of Slate of the State ofNorth Carolina {the time the



Duke Merger becomes effeciive being hcreinaAer referred to as the "Duke Effective Time" ), the
Duke Conversion shall become effective at such time as (he Duke Articles of Conversion and the

Duke Power Articles ofOrganization are duly filed with the Secretary of Slate of the State ol
North Carolina (the time the Duke Conversion becomes effective being hereinaAer referred to as
the "Conversiori Effective Time" ).and the Cinergy Merger shall become effective at such time as
the Cinergy Certificate of Merger is duly filed with the Secretary of State of the State of
Delaware {thc time the Cinergy Merger becomes effective being hereinafter referred to as the
"Ciner Effective Time"). The latest time to occur of the Duke Effective Time, the Conversion
Effective Time and the Cinergy Effective Time shall hereinafter be referred to as the "Effective
TIAlC

Section L07 Effects of the Mer ers and the Conversion. The Duke Merger,
the Cinergy Merger and the Duke Conversion shall generally have the effects set forth in this

Agreement and the applicable provisions of the NCBCA, the DGCL and the NCLLCA
respectively.

Section LG8 Or anizationalDocumentsofDuke Ciner andtheCorn an

(a)

(i) At the Duke Effective Time, (a) the articles of
incorporation of Duke, as in effect immediately prior to the Duke Effective Time,
shaH be the articles of incorporation of Duke as the surviving corporation in the

Duke Merger and (b) the by-laws of Duke, as in effect immediately prior to the

Duke Effective Time, shall be the by-laws of Duke as the surviving corporation in

the Duke Merger, in each case until superceded by the Duke Power Articles of
Organization filed as part of the Duke Conversion; and

(ii) At the Conversion Effective Time, the parties shall

(i) file the Duke Power I l..C Articles ofOrganization in a form mutually
acceptable to the parties hereto and (ii) cause Duke Power LLC to adopt an

operating agreement mutually acceptable to the parties hereto; and

(iii) At the Cinergy Effective Time, (A) the certificate of
incorporation ofMerger Sub B, as in effect immediately prior to the Cinergy
Effective Time, shall be the certificate of incorporation ofCinergy as the
surviving corporation in the Cinergy Merger until thereafter changed or amended
as provided therein or by applicable hw and (B) the by-laws ofMerger Sub 8, as
in effect immediately prior to the Cinergy Effective Time, shall be the by-laws of
Cinergy as the surviving corporation in the Cinergy Merger, until thereaAer
changed or amended as provided therein, in the certilicate of incorporation of
Cinergy or by applicable law.

(b) The parties shall take all appropriate action so that, at the Duke
Effective Time, (i) the certificate of incorporation of the Company shall be in the form attached
as Exhibit A hereto and (ii) the by-laws of the Company shall be in the form attached as
Exhibit B hereto. Each of Duke and Cinergy shall take all actions necessary to cause the



Company, Merger Sub A and Merger Sub B to take any actions necessary in order to
consummate the Mergers, the Restructuring Transactions and the other transactions
contemplated hereby.

Section 1.09 irector and ffce fDuke and Ciner

(a) The directors of Merger Sub A at the Duke Effective Time shall,
Irom and aAer the Duke Effective Time, be the directors ol Duke as the surviving corporation in
the Duke Merger until their successors have been duly elected or appointed and qualified.

(b) Subject to Section 1.10, the officers of Duke at the Duke Effective
Time shall, from and after the Duke Effective Time, continue to be the oAicers of Duke as the
surviving corporation in the Duke Merger until their successors have been duly elected or '

appointed and qualified.

(c) The directors of Duke at the Conversion Effective Tiine shall, iIrom

and aAer the Conversion Effective Time, be the managers of Duke Power LLC until their
successors have been duly elected or appointed and qualified.

(d) Subject to Section 1;10, the officers of Duke at the Conversion
Effective Time shall, 6om and after the Conversion Effective Time, continue to be the officers
of Duke Power LLC until their successors have been duly elected or appointed and qualified.

(e) The directors of Merger Sub B at the Cinergy Effective Time shall,
5rom and after thc Cinergy Effective Time, be the directors ofCinergy as the surviving
corporation in the Cinergy Merger until their successors have been duly elected or appointed and

qua li fied.

(f) Subject to Section 1.10, thc officers of Cinergy at the Cinergy
Effective Tiinc shall, 6om and after the Cinergy Effective Time, continue to be the officers of
Cinergy as the surviving corporation in the Cinergy Merger until their successors have been duly
elected or appointed and qualified.

Section 1.10 Directors and OOicers of the Com an . Exhibit C hereto sets
forth (i) as of the Effective Time, subject to the By-Laws of the Company effective as of the
Effective Time, the number of directors constituting the Board of Directors of the Company and
the number of Duke Directors (as defined in Exhibit B hereto) and the number ofCinergy
Directors {asdefined in Exhibit B hereto), (ii) as of the Effective Time, the Chairman of (he
Board of Directors of the Company and the President and Chief Executive Officer of the
Coinpany, and (iii) the manner in which certain senior officers of the Company as of the
Effective Time will be selected afler the date hereof and prior to the Effective Time. Certain of
the responsibilities of the Chairman of the Board of Directors of the Company are set forth on
Exhibit C hereto. Thc material terms of the changes to the existing employment agreement of
the President and Chief Executive Officer of Cinergy to be in effect as of the Effective Time in
his employrneni agrecrnent with the Company as the President and Chief Executive Officer of
the Company are set forth on Exhibit D hereto. The parties shall use their commercially
reasonable efforts to cause an amended employment agreement reflecting such terms to be



executed by the Company and the Chief Fxecutive OfTicer of the Company as promptly as
practicable after the date hereof.

Section 1.1) P -M ns. Following the Effective Time, the
Company shall conduct its operations in accordance with thc following:

(a) ~Nme. A( the Effective Time, the Company's name shall be
changed to "Duke Energy Corporation. "

(b) Princi al Co orate Offices. The Company shall maintain its

headquarters and principal corporate offices in Charlotte, North Carolina Fmch ofDuke Power
LLC, The Cincinnati Gas &. Electric Company, PSI Energy, Inc. and The Union Light, Heat and

Power Company shall maintain its utility headquarters in its present location.

(c) Charities. Thc parties agree that provision of charitable
contributions and community support in their respective service areas serves a number of their

important corporate goals During the two-year period immediately following the Cinergy
Effective Time, the Company and its subsidiaries taken as a whole intend to continue to provide
charitable contributions and community support within the service areas of the parties and each
of their respective substdiaries in each service area at levels substantially comparable to the
levels o t charitable contributions and community support provided, directly or indirectly, by
Duke and Cinergy within their respective service areas during the two-year period immediately

prior to the Effective Time.

Section 1.12 Transition Committee. The parties shall create a special
transition committee (the "Transition Committee" ) that shall be co-chaired by the Chief
Executive OAicer of Duke and the Chief Executive ONcer ofCinergy and shall be composed of
such chief executive officers and two other designees of Duke and one other designee of
Cinergy. AAer the date hereof and prior to the Fffective Time, the Transition Committee shall
examine various alternatives regarding thc manner in which to best organize and manage the
business of the Company aAer the Cinergy Effective Time, subject to applicable law

ARTICLE lf

Effects of the Mergers on the Capital Stock of thc Constituent Corporations,
Exchange ofCert iftcates

Section2. 01 EffectonCa italStock. (a) Atthe Duke Effective Time, by
virtue of the Duke Merger and without any action on the part of the holder of any shares of Duke
Common Stock or any capital stock of Merger Sub A:

(i) Cancellation ofCertain Duke Common Stock. Each
share of Duke Common Stock that is owned by Duke, Cinergy or the Company
shall automatically be canceled and retired and shall cease to exist, and no
consideration shall be delivered in exchange therefore.

(ii) Conversion of Duke Common Stock. Subject to
Section 2.02(e), each issued and outstanding share of Duke Common Stock (other



than shares to be canceled in accordance with Section 2.01(a)(i}and Dissenting
Shares {asdefined in Section 2.03)) shall be converted into the right to receive 1

(the "Duke Ratio"} fully paid and nonassessable share ofCompany Common
Stock (such aggregate amount, the " k cr o tion"). As of the
Duke Effective Time, all such shares of Duke Common Stock shall no longer be
outstanding and shall automatically be canceled and retired and shall cease to
exist, and each holder of a certiTicate representing any such shares ofDuke
Common Stock shall cease to have «ny rights with respect thereto, except the

right to receive the shares of Company Common Stock {and cash in lieu of
lractional shares of Company Common Stock) to be issued or paid in

consideration therefore upon the surrender of such certificate in accordance with
Section 2.02, without interest and the right to receive dividends and other
distributions in accordance with Section 2.02.

(iii) Conversion ofMer er Sub A Common Stock. The
aggregate of all shares ot the capital stock of Merger Sub A issued and
outstanding immediately prior to the Duke Effective Time (ofwhich, as of the
date of this Agreement, l00 shares ofcommon stock, par value $.0l. per share, are
issued and outstanding, each entitling the hoMer thereof to vote on the approval of
this Agreement) shaH be converted into 100 shares of Surviving Duke Common
Stock

(b) At the Cinergy Effective Time„by virtue of the Cinergy Merger
and without any action on the part of any holder of Cinergy Common Stock or any capital stock
ofMerger Sub B.

(i} CancellationofCcrtainCiner Co n Stock
Each share of Cinergy Common Stock that is owned by Cinergy, Duke or the
Company shall automatically be canceled and retired and shall cease to exist, and

no consideration shall be delivered in exchange therefore,

(ii) Conversion of Ciner Common Stock Subject to
Section 2.02(e), each issued and outstanding share ofCinergy Common Stock
{other than shares to be canceled in accordance with Section 2.01(b)(i})shall be
convened into the right to receive t.56 (the "Cincrgy Ratio "j fully paid and
nonassessable shares ofCompany Common Stock {such aggregate atnount, the
"~Ciner Mer er Consideration, "

and, together with the Duke Merger

all such shares of Cinergy Common Stock shall no longer be outstanding and
shall automatically be canceled and retired and shall cease to exist, and each
holder of a certificate representing any such shares ofCinergy Coinmon Stock
shall cease fo have any rights with respect thereto, except the right to receive the
shares ofCompany Common Stock {and cash in lieu of fractional shares of
Company Common Stock) to be issued or paid in considerat'ion therefore upon the
surrender of such certificate in accordance with Section 2.02, without interest and

the right to receive dividends and other distributions in accordance with Section
2.02.



(iii) Conversion of Mer er Sub 8 Co n Stock. The

aggregate of all shares of the capital stock of Merger Sub B issued and

outstanding immediately prior to the Cinergy Effective Time (ofwhich, as of the
date of this Agreement. 100 shares of common stock, without par value, are
issued and outstanding, each entitling the holder thereof to vote on the approval of
this Agreement) shall be converted into lhe right to receive 100 shares of
Surviving Cinergy Common Stock.

{c) Duke Preferred Stock and Preferred Stock A. Prior to the Duke
Effective Time, each issued and outstanding share of Preferred Stock, par value $100 per share
("Duke Preferred Stock"), of Duke and each issued outstanding share ot Preferred Stock A, par
value $25 per share ("Duke Preferred Stock A"), of Duke shall be redeemed in accordance with

Section 4,07.

(d) Exchan cable Shares of Duke Ener Canada Exchan eco Inc.
As of the Duke Effective Time, each issued and outstanding exchangeable share {the
"Exchan eahle Shares" ) of Duke Energy Canada Exchangeco, inc. ("~Exchan eco"), a
corporation incorporated under the laws of Canada and an indirect subsidiary of Duke, shall

become exchangeable for one share of Company Common Stock and one share of Company
Common Stock shalt be issuable upon a redemption or retraction of each Exchangeable Share, m

each case in accordance with the terms of the provisions relating to the Exchangeable Shares as
of immediately prior to the Duke Effective Time. 1n addition, following the Effective Time, the

Company shalt execute such assignment and assuinption agreements and documentation as are
necessary to cause the Company to be bound by the terms and provisions of the Support
Agreement among Duke, Duke Canada Call Co. and Exchangeco dated March 14, 2002, and the
Yoting and Exchange Trust Agreement among Duke, Exchangeco and Computershare Trust

Company of Canada, dated March 14, 2002.

Section 2.02 Fxchan e ofCertificates.

enter into an agreement with such bank or trust company as may be mutually agreed by Duke
and Cinergy (the "~Exchan e A~ent"), which agreement shall provide that the Company shaB
deposit with the Exchange Agent as of the Effective Time, for the benefit of the holders of shares
ofDuke Common Stock and Cinergy Common Stock, for exchange in accordance with this
Article 11, through the Exchange Agent, certificates representing the shares ofCompany
Common Stock (such shares ofCompany Common Stock, together with any dividends or
distributions with respect thereto with a record date aAer the Cinergy Effective Time, being

(b) Exchan e Procedures. As soon as reasonably practicable after the
Effective Time, the Exchange Agent shall mail to each holder of record of a certificate or
certificates that immediately prior to the Effective Time represented outstanding shares ofDuke
Common Stock or Cinergy Common Stock (the "Certificates*') whose shares were converted into
the right to receive shares of Company Common Stock pursuant to Section 2.01,{i)a letter of
transmittal (which shall specify that delivery shall be effected, and risk of loss and title to the
Certificates shall pass, only upon delivery of the Certificates to the Exchange Agent and shall be



in such form and have such other provisions as Duke and Cinergy may reasonably specify) and

(ii) instructions for us» in surrendering the Certificates in exchange for certificates representing
whole shares ofCompany Common Stock, cash in lieu of fractional shares pursuant to Section
2.02(e) and any dividends or other distributions payable pursuant to Section 2.02(c). Upon
surrender ofa Certificate for cancellation to the Exchange Agent, together with such letter of
transmittal, duly executed, and such other documents as may reasonably be required by the
Exchange Agent, the holder of such Certificate shall be entitled to receive in exchange therefore
a certi6cate representing that number of whole shares ofCompany Common Stock that such
ho kler has the right. to receive pursuant to the provisions of this Article II, certain dividends or
other distributions in accordance with Section 2.02{c)and cash in lieu ofany fractional share of
Company Common Stock in accordance with Section 2 02(e), and the Certificate so surrendered
shall forthwith be canceled. In the event of a transfer ofownership of Duke Conunon Stock or
Cinergy Common Stock that is not registered in the transfer records of Duke or Cinergy, as the
case may be, a certificate representing the proper number of shares of Company Common Stock
may be issued to a person other than the person in whose name the Certificate so surrendered is

registered if such Certificate shall be properly endorsed or otherwise be in proper form for
transfer and the person requesting such issuance shall pay any transfer or other taxes required by
reason of the issuance of shares ofCoinpany Common Stock to a person other than the registered
holder of such Certificate or establish to the satisfaction of the Company that such tax has been
paid or is not applicable Until surrendered as contemplated by this Section 2.02, each
Certificate shall be deemed at any time aAer the Duke Effective Time or the Cinergy Effective
Time, as the case may be, to represent only the right to receive upon such surrender the Merger
Consideration, which the holder thereof has the right to receive in respect of such Certificate
pursuant to the provisions of this Article ll, certain dividends or other distributions in accordance
with Section 2.02(c) and cash in lieu of any fractional share of Duke Common Stock or Cinergy
Common Stock, as the' case inay be, in accordance with Section 2.02(e). No interest shall be
paid or will accrue on the Merger Consideration or any cash payable to holders ofCertificates
pursuant to the provisions of this Article ll.

(c) Distributions with Res ect to Unexchan ed Shares. No dividends
or other distributions with respect to Company Common Stock shall be declared or paid with a
record date on or aAer the Duke Effective Time and on or prior to the Effective Time. No
dividends or other distributions with respect to Company Common Stock with a record date aAer

thc Effective Time shall be paid to the holder ofany unsurrendered Certificate with respect to the
shares of Company Common Stock issuable hereunder in respect thereof and no cash payment in

lieu of firactional shares shall be paid to any such holder pursuant to Section 2 02(e), and all such
dividends, other distributions and cash in lieu of fractional shares of Company Cominon Stock
shall be paid by the Company to the Exchange Agent and shall be included in the Exchange
Fund, in each case until the surrender of such Certificate in accordance with this Article ff.
Subject to the effect ofapplicable escheat or similar laws, following surrender of any such
Certificate there shall be paid to the holder of the certificate representing whole shares of
Coinpany Common Stock issued in exchange therefore, without interest, (i) promptly aAer the
time of such surrender, the amount of'dividends or other distributions with a record date aAer the
Effective Tiine theretofore paid with respect to such whole shares of Company Common Stock
and the amount of any cash payable in lieu of a fractional share of Company Coinmon Stock to
which such holder is entitled pursuant to Section 2 02(e) and (ii) at the appropriate payment date,
the amount of dividends or other distributions with a record date aAer the EtTective Time but



prior to such surrender and with a payment date subsequent to such surrender payable with
respect to such whole shares of Company Common Stock.

(d) o Further rshi i k or Ciner
Common Stock. All shares ofCompany Common Stock issued upon the surrender for exchange
of Certificates in accordance with the terms of this Article II {including any cash paid pursuant to
this Article II) shall be deemed to have been issued (and paid) in full satisfaction of all rights
pertaining to the shares of Duke Common Stock or Cinergy Common Stock, as the case may be,
theretofore represented by such Certificates, ~sub ect, however, to Duke's and Cinergy's
respective obligations to pay any dividends or make any other distributions with a record date
prior to the Duke Effective Time or the Cinergy Effective Time, as the case may be, that may
have been declared or made by Duke or Cinergy, as the case may be, on such shares of Duke
Common Stock or Cinergy Common Stock that remain unpaid at the Duke Effective Time or the
Cinergy Effective Time, as the case may be, and there shall be no further registration of transfers
on the stock transfer books of Duke or Cinergy of the shares of Duke Common Stock and
Cinergy Common Stock, respectively, that were outstanding immediately prior to the Duke
Effective Time or the Cinergy Effective Time, as the case may be. If, after the Duke Effective
Time or the Cinergy Effective Time, as the case may be, Certificates are presented to the
Company, Duke, Cinergy or the Exchange Agent for any reason, they shall be canceled and
exchanged as provided in this Article II, except as otherwise provided by law.

(e} No Fractional Shares.

(i) No certificates or scrip representing fractional shares
ofCompany Common Stock shall be issued upon the surrender for exchange of
Certificates, no dividend or distribution of the Company shall relate to such
fractional share interests and such fractional share interests will not entitle the
owner thereof to vote or to any rights ofa shareholder of the Company.

(ii) As promptly as practicable following the Cinergy
Effective Time, the Exchange Agent shall determine the excess of(A) the number
ofwhole shares ofCompany Common Stock delivered to the Exchange Agent by
the Company pursuant to Section 2.02(a} representing the Cinergy Merger
Consideration over (8) the aggregate number of whole shares ofCompany
Common Stock to be distributed to former holders ofCinergy Coinmon Stock

Shares" ), Following the Cinergy EITective Time, the Exchange Agent shall, on
behalf of' former shareholders ofCinergy, sell the Cinergy Excess Shares at then-

prevailing prices on the New York Stock Exchange, Inc. ("NYSE"),all in the
manner provided in Section 2.02{e){iii).As promptly as practicable following the
Duke Effective Time, thc Exchange Agent shall determine the excess, ifany, of
(A) the number ot whole shares of Company Common Stock delivered to the
Exchange Agent by the Company pursuant to Section 2.02(a) representing the
Duke Merger Consideration over (B) the aggregate number of whole shares of
Company Common Stock to be distributed to former holders of Duke Common
Stock pursuant to Section 2 02(b) (such excess being herein called the "Duke
Excess Shares" ). Following the Duke Effective Time, the Exchange Agent shall,
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on behalf of former sharehoMers of Duke, sell the Duke Excess Shares at then-

prevailing prices on the NYSE, all in the manner provided in Section 2.02(e)(iv).

(iii) The sale of the Cinergy Excess Shares by the
Exchange Agent shall be executed on the NYSE through one or more member
fums of'the NYSE and shall be executed in round lots to the extent practicable.
The Exchange Agent shall use reasonable efforts to complete the sale of the
Cinergy Excess Shares as promptly following the Effective Time as, in the
Exchange Agent's sale judgment, is practicable consistent with obtaining the best
execution ofsuch sales in light of prevailing market conditions. Until the net
proceeds of such sale or sales have been distributed to the holders of Certificates
formerly representing Cinergy Common Stock, the Exchange Agent shall hold
such proceeds in trust i'or holders of Cinergy Common Stock ithe "C~iner

Common Shares Trust" ). Cincrgy shall pay all commissions, transfer taxes and
other out-of-pocket transaction costs, including the expenses and compensation of
the Exchange Agent incurred in connection with such sale of the Cinergy Excess
Shares. The Exchange Agent shall determine the portion of the Cinergy Common
Shares Trust to which each former holder ofCinergy Common Stock is entitled, if
any, by multiplying the amount of the aggregate net proceeds composing the

Cinergy Common Shares Trust by a fraction, the numerator ot'which is the
amount of the fractional share interest to which such former bolder of Cinergy
Common Stock is entitled (aller taking into account all shares of Cinergy
Common Stock hekl at the Cinergy Effective Time by such holder) and the
denominator of which is the aggregate amount of &actional share interests to
which aH former holders of Cinergy Common Stock are entitled.

(iv) The sale of the Duke Excess Shares by the Exchange
Agent shall be executed on the NYSE through ane or more member firms of the
NYSE and shall be executed in round lots to the extent practicable. The
Exchange Agent shall use reasonable efforts to complete the sate of the Duke
Excess Shares as promptly fol}owing the Effective Time as, in the Exchange
Agent's sole judgment, is practicable consistent with obtaining the best execution
of such sales in light of prevailing market conditions. Until the net proceeds of
such sale or sales have been distributed to the holders of Certificates formerly
tepresenting Duke Common Stock, the Exchange Agent shall hold such proceeds
in trust for holders of Duke Common Stock (the "Duke Common Shares Trust*').

Duke shall pay all commissions, transfer taxes and other out-of-pocket transaction
costs, including the expenses and compensation of the Exchange Agent incurred
in connectian with such sale of the Duke Excess Shares. The Exchange Agent
shall determine the portion of the Duke Common Shares Trust to which each
former holder of Duke Common Stock is entitled, if any, by multiplying the
amount of the aggregate net proceeds composing the Duke Common Shares Trust
by a fraction, the numerator of which is the amount of the &actional share interest
to which such former holder ol Duke Common Stock is entitled (aAer taking into
account all shares of Duke Common Stack held at the Duke Effective Time by
such holder) and the denominator of which is the aggregate amount of fractional
share interests to which all former holders of Duke Common Stock are entitled.
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(v) As soon as practicable after the determination of the
amount of cash, if any, to be paid to holders of Certificates formerly representing
Duke Common Stock or Cinergy Common Stock, as the case may be, with

respect to any I'ractionai share interests, the Exchange Agent shall make available
such amounts to such holders of Certificates formerly representing Duke
Common Stock or Cinergy Common Stock, as the case may be, subject to and in

accordance with the terms of Section 2.02(c).

(I) Termination of Exchan e Fund. Any portion of the Exchange
Fund that remains undistributed to the hoMers of the Certificates for six inonths after the
Effective Time shall be delivered to the Company, upon demand, and any hokfers of the
Certificates who have not theretofore complied with this Article ll shall thereafter look only to
the Company for paymenl. of their claim for Merger Consideration, any dividends or distributions
with respect to Company Common Stock and any cash in lieu of fractional shares ofCompany
Common Stock.

{g) ~No Liabiiit . None of the Company, Duke, Cinergy or the

Exchange Agent or any of their respective directors, oNcers, employees and agents shall be
liable to any person in respect of any shares ofCoinpany Common Stock, any dividends or
distributions with respect thereto, any cash in lieu of fractional shares ofCompany Common
Stock or any cash from the Exchange Fund, in each case delivered to a public ofTicial pursuant to
any applicable abandoned property, escheat or similar law. Ifany Certificate shall not have been
surrendered prior to two years aAer the Cinergy Effective Time (or immediately prior to such
earlier date on which any Cinergy Merger Consideration, any dividends ar distributions payable
to the holder of such Certificate or any cash payable to the holder of such Certificate formerly
representing Cinergy Common Stork pursuant to this Article II, would otherwise escheat to or
become the property of any Governmental Authority {asdefined in Section 3.01(d)), any such
Cinergy Merger Consideration, dividends or distributions in respect of such Certificate or such
cash shall, to the extent permitted by applicable law, become the property of the Company, Iree
and clear of all claims or interest. of any person previously entitled thereto. Ifany Certificate
shall not have been surrendered prior to two years atter the Duke Effective Time (or immediately
prior to such earlier date on which any Duke Merger Consideration, any dividends or
distributions payable to the holder of such Certificate or any cash payable to the holder of such
Certificate formerly representing Duke Common Stock pursuant to this Article II, would

otherwise escheat to or become the properly of any Governmental Authority), any such Duke
Merger Consideration, dividends or distributions in respect of such Certificate or such cash shall,
to the extent permitted by applicable law, becoine ihe property of the Company, Iree and clear of
all claims or interest of any person previously entitled thereto

(h) Investment of Exchan e Fund. The Exchange Ageiit shall invest
any cash included in the Exchange Fund, as directed by ihe Company, on a daily basis. Any
interest and other income resulting from such investments shall be paid to the Company.

(i) Withholdin It!i hts. The Coinpany and the Exchange Agent shall

be entitled to deduct and withhold Irom any consideration payable pursuant to this Agreement to
any Person who was a holder of Duke Common Stock or Cinergy Common Stock, as the case
may be, immediately prior to the Duke Effective Time or the Cinergy Effective Time, as the case
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may be, such amounts as the Company and the Exchange Agent may be required to deduct and
withhold with respect to the making of such payment under the Code or any other provision of
applicable federal, state, local or foreign tax law. To the extent that amounts are so withheld by
the Company or the Exchange Agent and duly paid over to the applicable taxing authority, such
withheld amounts shall be trea(ed for all purposes of this Agreement as having been paid to the
Person to whom such consideration would otherwise have been paid.

(j) I ost Stolen or Desi ed Certificates. Ifany Certificate shall have
been lost, stolen or destroyed, upon the making of an affidavit of that fact by the person claiining
such Certificate to be lost, stolen or destroyed and, if'required by the Company, the posting by
such person ofa bond in such reasonable ainount as the Company may direct as indemnity
against any claim that may be made against it with respect to such Certificate, the Exchange
Agent shall issue in exchange for such lost, stolen or destroyed Certificate, the Merger
Consideration and, if applicable, any unpaid dividends and distributions on shares ofCompany
Common Stock deliverable in respect thereof and any cash in lieu of &actionai shares, in each
case pursuant to this Agreement

(k) Ad ustments to Prevent Dilution. ln the event that Duke changes
the number of shares of Duke Common Stock or securities convertible or exchangeable into or
exercisable for shares ofDuke Conunon Stock, Cinergy changes the number of shares of
Cinergy Common Stock or securities convertible or exchangeable into or exercisable for shares
ofCinergy Common Stock, issued and outstanding prior to the Effective Time, or the Company
changes the number of shares ofCompany Common Stock or securities convertible or
exchangeable into or exercisable for shares of Company Common Stock issued and outstanding
after the Duke Effective Time and prior to the Cinergy Effective Time, in each case as a result of
a reclassification, stock split (including a reverse stock split), stock dividend or distribution,
recapitalization, merger, subdivision, issuer tender or exchange offer, or other similar
transaction, except to the extent any of the foregoing actions are expressly permitted by this

Agreement, the Cinergy Ratio shall be equitably adjusted

(I) Uncertificated Shares. ln the case of outstanding shares of Cinergy
Common Stock or Duke Common Stock thai are not. represented by Certificates, the parties shall
make such adjustments to this Section 2.02 as are necessary or appropriate to implement the
same purpose and effect that this Section 2.02 has with respect to shares ofCinergy Common
Stock and Duke Common Stock that are represented by Certificates.

who shall have exercised rights to dissent with respect to the Duke Merger in accordance with
the NCBCA and who has properly exercised such holder's rights to deinand payment of the "fair
value" of the holder's shares of Duke Common Slock (the "Dissentin Shares" ) as provided in

the NCBCA (the "Dissentin Shareholder" ) shall thereaAer have only such rights, if any, as are
provided a Dissenting Shareholder in accordance with the NCBCA and shall have no rights to
receive the Merger Consideration pursuant to Section 2.0t (provided that nothing contained
herein shall limit such Dissenting Shareholder's rights to the payment of all declared and unpaid
dividends on Duke Common Stock); provided, however, that if a Dissenting Shareholder shall

fail to properly demand payment (in accordance with the NCBCA} or shall have effectively
withdrawn or lost such rights to relief as a Dissenting Shareholder under the NCBCA, then such
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Dissenting Shareholder's Dissenting Shares automatically shall cease to be Dissenting Shares and

shall be converted into and represent only the right to receive, upon surrender of the Certtficate
representing the Dissenting Shares, the Merger Consideration pursuant to Section 2.0l and
declared and unpaid dividends or other distributions as provided in Section 2.02(b) and Section
2.02(c), Duke shall give Cinergy and the Company prompt notice of any demands received by
Duke prior to the Duke Effective Time, any attempted withdrawals of such demands and any
other instruments served pursuant to the NCBCA and received by Duke relating to Duke' s
shareholders rights of dissent under the NCBCA, and Duke and Cinergy shall cooperate with

respect to all negotiations and proceedings with respect to such demands.

ARTICLE ill

Representations and Warranties

Section 3 Ol Re resentations and Warranties of Ciner . Except as set forth

in the letter dated the date of this Agreement and delivered to Duke by Cinergy concurrently with

the execution and delivery of this Agreeinent {the "Ciner Disclosure Letter*') or, to the extent
the qualitying nature of such disclosure is readily apparent theref'rom, as se( forth in the Cinergy
SEC Reports (as defined in Section 3 Ol(e)} filed on or after )anuary l, 2004 and prior to the date
hereof, Cinergy represents and warrants to Duke as follows

{a) 0 anization and ualification.

{i) Each of Cinergy and its subsidiaries is duly
organized, validly existing and in good standing {with respect to jurisdictions that

recognize the concept of good standing) under the laws of its jurisdiction of
organization and has full power and authority to conduct its business as and to the
extent now conducted and to own, use and lease its assets and properties, except
for such failures to be so organized, existing and in good standing (with respect to
jurisdictions that recognize the concept of good standing) or to have such power
and authority that, individually or in the aggregate, have not had and could not
reasonably be expected to have a material adverse effect (as defined in

Section 8.03) on Cinergy. Each of Cinergy and its subsidiaries is duly qualified,
licensed or admitted to do business and is in good standing {with respect to
jurisdictions that recognize the concept of good standing) in each jurisdiction in

which the ownership, use or leasing of its assets and properties, or the conduct or
nature of its business, makes such qualification, licensing or admission necessary,
except for such failures to be so qualified, licensed or adinitted and in good
standing (with respect to jurisdictions that recognize the concept of good
standing) that, individually or in the aggregate, have not had and could not
reasonably be expected to have a material adverse effect on Cinergy.
Section 3.0l (a) of the Cinergy Disclosure Letter sets forth as of the date of this

Agreement the name and jurisdiction of organization of each subsidiary of
Cmergy.

(ii) Section 3 Ol(a) of the Cinergy Disdosure Letter sets
forth a description as of the date of this Agreement, of all Cinergy 3oint Ventures,



including (x) the name ofeach such entity and (y) a brief description of the
principal linc or lines of business conducted by each such entity. For purposes of
this Agreement:

(A) "Joint Venture" ol'a person or
entity shall mean any person that is not a subsidiary of such first

person, in which such first person or one or more of its subsidiaries
owns directly or indirectly an equity interest, other than equity
interests held for passive investment purposes that are less than 5%
of each class of the outstanding voting securities or equity interests
of such second person;

(B) "Ciner Joint Venture" shall

mean any Joint Venture ofCinergy or any of its subsidiaries in

which the nct book value as of December 31,2004 of Cinergy's or
its subsidiaries' interest exceeds $35,000,000; and

(C) "Duke Joint Venture" shall mean

any Joint Venture of Duke or any of its subsidiaries in which the
invested capital associated with Duke's or its subsidiaries' interest
exceeds $100,000,000

(iii) Except for interests in the subsidiaries of Cinergy,
the Cinergy Joint Ventures and interests acquired after the date of this Agreement
without violating any covenant or agreement set forth herein. Cinergy does not
directly or indirectly own any equity or similar interest in, or any interest
convertible into or exchangeable or exercisable for, any equity or siinilar interest
in, any person, in which the net book value as of December 31, 2004 ofsuch
interest individually exceeds $35,000,000.

(b) rabatStock.

(i) The authorized capital stock of Cinergy consists of:

(A) 600,000,000 shares ofCinergy
Common Stock, ofwhich 198,360,398 shares were issued and

outstanding as of May 6, 2005; and

(B) 10,000,000 shares of preferred
stock, par value $.01 per share, none of which were issued and

outstanding as of the date of this Agreement.

As of March 31, 2005, 138,862 shares of Cinergy Common Stock were held in

the treasury of Cinergy. As of the date of this Agrecinent, 5,837,978 shares of Cinergy Common
Stock were subject to outstanding Cinergy Employee Stock Options (as defined in

Section 5.06(a)) and 6,914,109 additional shares of Cinergy Common Stock were reserved for
issuance pursuant to the Cinergy Corp. 1996 Long-Term incentive Compensation Plan, Stock
Option Plan, Employee Stock Purchase and Savings Plan, UK Sharesave Scheme, Retirement
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Plan for Directors, Directors' Deferred Compensation Plan, Directors' Equity Compensation Flan
and any other comperisatory plan, program or arrangement under which shares ofCinergy
Common Stock are reserved for issuance {collectively, the "Ciner m lo ee Stock 0 tion
Plans"). All of the issued and outstanding shares oi Cinergy Common Stock are, and all shares
reserved for issuance will be, upon issuance in accordance with the terms specilied in the
instruments or agreeinents pursuant to which they are issuable, duly authorized, validly issued,
fully paid and nonassessable. Except as disclosed in this Section 3.01(b), as of the date of this
Agreement there are no outstanding subscriptions, options, warrants„rights (including stock
appreciation rights), preemptive rights or other contracts, commiiments, understandings or
arrangements, including any right ofconversion or exchange under any outstanding security,
instrument or agreement (together, "~otions"), obiigating Cinergy or any of its subsidiaries to
issue or sell any shares ofcapital stock of Cinergy or to grant, extend or enter into any Option
with respect thereto.

(ii) Except as permitted by this Agreement, all of the
outstanding shares of capital stock ofeach subsidiary of Cinergy are duly
authorized, validly issued, fully paid and nonassessable and are owned,
beneficially and of record, by Cinergy or a subsidiary, iree and clear of any liens,
claims, mortgages, encumbrances, pledges, security interests, equities and charges
ofany kind (each a "Lien"), except for any of the foregoing that, individually or
in the aggregate, have not had and could not reasonably be expected to have a
material adverse effect on Cinergy. There are no (A) outstanding Options
obligating Cinergy or any of its subsidiaries to issue or seB any shares ofcapital
stock of any subsidiary of Cinergy or to grant, extend or enter into any such

Option or (8) voting trusts, proxies or other commitments, understandings,
restrictions or arrangements in favor of any person other than Cinergy or a
subsidiary wholly-owned, directly or indirectly, by Cinergy with respect to the
voting of or the right to participate in dividends or other earnings on any capital
stock of any subsidiary of Cinergy.

(iii) Cinergy is a "registered holding company" as defined
under Section 2(a)(12) of the Public Utility Holding Company Act of 1935,as
amended (the "1935Act").

(iv) As of the date of this Agreement, no bonds,
debentures, notes or other indebtedness of Cinergy or any of its subsidiaries

having the right to vote (or which are convertible into or exercisable for securities
having the right to vote) (collectively, "Ciner Votin Debt") on any matters on
which Cinergy shareholders may vote are issued or outstanding nor arc there any
outstanding Options obligating Cinergy or any of its subsidiaries to issue or sell

any Cinergy Voting Debt or to grant, extend or enter into any Option with respect
thereto.

(c) ~Authorh . Ctnergy has Cull corporate power and authority to enter
into this Agreement, to perform its obligations hereunder and, subject to obtaining Cinergy
Shareholder Approval (as defined in Section 3.01(p)), to consummate the transactions
contemplated hereby. The execution, delivery and performance of this Agreement by Cinergy
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and the coosgimnmat ion by Cinergy of the transactions contemplated hereby have been duly and
validly adopted and approved by the Board of Directors ofCinergy, the Board of Directors of
Cincrgy has recommended approval of this Agreement by thc shareholders ofCinergy and
directed that this Agreement be submitted to the shareholders ofCinergy for their approval, and

no other corporate proceedings on the part of Cinergy or its shareholders are necessary to
authorize the execution, delivery and performance of (his Agreement by Cinergy and the
consummation by Cinergy of the Cinergy Merger and the other transactions contemplated
hereby, other than obtaining Cinergy Shareholder Approval. This Agreement has been duly and

validly executed and delivered by Cinergy and constitutes a legal, valid and binding obligation of
Cinergy enforceable against Cinergy in accordance with its terms.

(d) No ConAicts A rovals and Consents.

(i) The execution and delivery of this Agreement by
Cinergy do not, and the performance by Cinergy of its obiigal ions hereunder and
the consummation of the Mergers and the other transactions contemplated hereby
will not, conflict with, result in a violation or breach of, constitute (with or
without notice or lapse of time or both) a default under, result in or give to any
person any right of payment or reimbursement, termination, cancellation,
modification or acceleration of, or result in the creation or imposition of any Lien
upon any of the assets or properties of Cincrgy or any of its subsidiaries or any of
thc Cinergy Joint Yentures under, any of the terms, conditions or provisions of
{A) the certificates or articles of incorporation or by-laws (or other comparable
organizational documents) ofCinergy or any of its subsidiaries or any of the

Cinergy Joint Ventures, or (8) subject to the obtaining of Cinergy Shareholder
Approval and the taking of the actions described in paragraph (ii) of this
Section 3.0l(d} and obtaining the Duke Required Statutory Approvals (as defined
in Section 3.02(d)(ii)), (x) any statute, law, rule, regulation or ordinance (together,
"laws"), or any judgment, order, writ or decree (together, "orders" ), of any
Federal, state, local or foreign government or any court of competent jurisdiction,
administrative agency or commission or other governmental authority or

instrumentality, domestic, foreign or supranational (each, a "Governmental
A~uthorit ") sppiicabte to Cinergy or any of its subsidiaries or any of the Cinergy
Joint Ventures or any of their respective assets or properties, or (y) any note,
bond, mortgage, security agreement, agreement, indenture, franchise, concession,
contract, lease or other instrument to which Cinergy or any of its subsidiaries or
any of the Cinergy Joint Yentures is a party or by which Cinergy or any of its

subsidiaries or any of the Cinergy Joint Ventures or any of their respective assets
or properties is bound, excluding f'rom the foregoing clauses (x) and (y} such
items that, individually or in the aggregate, have not had and could not reasonably
be expected to have a material adverse effect on Cinergy.

(ii) Except for (A) compliance with, and filings under,
the Hart-Scott-Rodino Antitrust Improvements Act of l976, as amended, and the
rules and regulations thereunder (the "HSR Act"); (8) the filing with and, to the
extent required, the declaration of effectiveness by the Securities and Exchange
Commission {the "SEC")o f(I) a proxy statement rela(ing to the approval of this
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Agreement by Cinergy's shareholders (such proxy statement, together with the

proxy statement rehiting to the approval of this Agreement by Duke' s
shareholders, in each case as amended or supplemented I'rom time to t ime, the" oint x Stat t") pursuant to the Securities Exchange Act of 1934, as

~"'" *
registration statement on Form S-4 prepared in connection with the issuance ot
Company Common Stock in the Mergers (the "Form S-4") and (3}such reports
under the Exchange Act as may be required in connection with this Agreement
and the transactions contemplated hereby; (C) the filing of documents with

various state securities authorities that may be required in connection with the
transactions contemplated hereby, (D) such filings with and approvals of the
NYSE to permit the shares ofCompany Common Stock that are to be issued

pursuant to Article Il to be listed on the NYSE; (E) the registration, consents,
approvals and notices required under the 1935 Act; (F) notice to, and the consent
and approval of, the Federal Energy Regulatory Commission (the "FERC")under
Section 203 of the Federal Power Act, as amended (the "Power Act"), or' an order
under the Power Act disclaiining jurisdiction over the transactions contemplated
hereby, (G) the filing of an apphcation to, and consent and approval of, and

issuance of any required licenses and license amendments by, the Nuclear
Regulatory Commission (the "NRC") under the Atomic Fnergy Act of 1954, as
amended (the "Atomic Ener Act")„.(H) the filing of the Cinergy Certificate of
Merger and other appropriate merger documents required by the DGCL with the

Secretary of State of the State ofDelaware and appropriate documents with the
relevant authorities of other states in which Cinergy is qualified to do business,

(I) compliance with and such filings as may be required under applicable
Environmental laws (as defined in Section 3.01(n)); (3) to the extent required,
notice to and the approval of(l) the Public Utilities Commission of Ohio
("PUCO"), (2) the Indiana Utility Regulatory Commission ('"IURC"), {3)the

kentucky Public Service Cominission ("KPSC"),(4) the North Carolina Utilities
Cominission ("NCUC"), and (S}the Public Service Commission of South
Carolina ("PSCSC"and, collectively with PUCO, IURC, KPSC, and NCUC, the
"~A(irahle PqCs"); (t() required pre-approvals (the "PCC Pre-A rovals") of
license transfers with the Federal Communications Commission (the "FCC");
(L) such other items as disclosed in Section 3.01(d) of the Cinergy Disclosure
Letter; and (M) compliance with, and filings under, antitrust or competition laws
of any foreign jurisdiction, including the Competition Act {Canada), Investment
Canada Act and other applicable Canadian federal and provincial regulatory
requirements (the items set forth above in clauses (A) through {H)and {3),
collectively, the "Ciner R uired Statuto A rovals"), no consent, approval,
license, order or authorization ("Consents") or action of, registration, declaration
or filing with or notice to any Ciovernmental Authority is necessary or required to
be obtained or made in connection with the execution and delivery of this

Agreement by Cinergy, the performance by Cinergy of its obligations hereunder
or the consummation af the Mergers and the other transactions contemplated
hereby„other than such items that the failure to make or obtain, as the case may



be, individually or in the aggregate, could not reasonably be expected to have a
material adverse effect on Cinergy.

(e) SEC R rts Financial S nd lit rts.

(i) Cinergy and its subsidiaries have filed each form,
report, schedule, registration statement, registration exemption, if applicable,
definitive proxy statement and other document (together with all amendments
thereof and supplements thereto) required to be filed by Cinergy or any of its
subsidiaries pursuant to the Securities Act of 1933, as ainended, and the rules and

regulations thereunder (the "Securities Act") or the Exchange Act with the SEC
since January 1, 2002 (as such documents have since the time of their filing been
amended or supplemented, the "Ciner SEC Re orts"). As of their respective
dates, aAer giving effect to any amendments or supplements thereto, the Cinergy
SEC Reports (A) coinplied as to form in all material respects with the
requirements of the Securities Act or the Exchange Act, if applicable, as the case
may be, and, to the extent in effect and applicable, the Sarbanes-Oxley Act of
2002 ("SOX"),and (8) did not contain any untrue statement of a material fact or
omit to state a material fact required to be stated therein or necessary in order to
make the statements therein, in light of the circumstances under which they were
made, not misleading.

(ii) Each of the principal executive officer of Cinergy
and the principal financial officer ofCinergy (or each foriner principal executive
officer ol Cinergy and each former principal financial oAicer of Cinergy, as
applicable) has made all certifications required by Rule l3a-14 or 1Sd-14 under

the Exchange Act or Sections 302 and 906 of SOX and the rules and regulations
of the SEC promulgated thereunder with respect to thc Cinergy SEC Reports. For
purposes of the preceding sentence, "principal executive off icer" and "principal
financial officer" shall have the meanings given to such terms in SOX. Since the
effectiveness of SOX, neither Cinergy nor any of its subsidiaries has arranged any
outstanding "extensions of credit" to directors or executive officers within the
meaning of Section 402 of SOX.

{iii) The audited consolidated financial statements and
unaudited interim consolidated financial statements {including, in each case, the

notes, ifcoy, thereto) included in the t.inergy SEC Reports (the "Coiner

Financial Statements") complied as to form in all material respects with the

published rules and regulations of the SEC with respect thereto, were prepared in

accordance with United States generally accepted accounting principles
{"GAAP"}applied on a consistent basis during the periods involved {excep( as
may be indicated therein or in the notes thereto and except with respect to
unaudited statements as permitted by Form 10-Q of the SEC) and fairly present

(subject„ in the case of the unaudited interiin financial statements, to normal,
recurring year-end audit adjustments that were not or are not expected to be,
individually or in the aggregate, materially adverse to Cinergy) the consolidated
financial position ofCinergy and its consolidated subsidiaries as of the respective



dates thereof and the consolidated results of their operations and cash tlows for
the respective periods then ended.

(iv) All filings (other than immaterial filings) required to
be made by Cinergy or any of its subsidiaries since )anuary 1, 2002, under the

1935 Act, the Power Act, the Communications Act of 1934 and applicable state
laws and regulations, have been filed with the SEC, the FERC, the Department of
Energy (the "DOE"), the FCC or any applicable state public utility commissions
(including, to the extent required, PUCO, lURC and KPSC), as the case may be,
including all forms, sta(einents, reports, agreements (oral or written) and aH

documents, exhibits, amendments and supplements appertaining thereto,
including all rates, tariffs, &anchises, service agreements and related documents
and all such filings coinplied, as of then. respective dates, with all applicable

requirements of the applicable statute and the rules and regulations thereunder,

except for filings the failure of which to make or the failure of which to make in

compliance with all applicable requirements of the applicable statute and the rules
and regulations thereunder, individually or in the aggregate, have not had and
coukf not reasonably be expected to have a material adverse effect on Cinergy.

(v) The management of Cinergy has (x) designed
disclosure controls and procedures (as defined in Rule 13a-15(e}of the Exchange
Act), or caused such disclosure controls and procedures to be designed under their

supervision, to ensure that material information relating to Cinergy, including its

consolidated subsidiaries, is made known to the management of Cinergy by others
within those entities, and (y) has disclosed, based on its most recent evaluation of
internal control over financial reporting (as defined in Rule 13a-15(f)of the
Exchange Act), to Cinergy's outside auditors and the audit committee of the
Board of Directors ofCinergy (A) all significant deficiencies and material
weaknesses in the design or operation of internal control over financial reporting
which are reasonably likely to adversely affect Cinergy's ability to record,
process, summarize and report financial information and (B) any lraud, whether
or not material, that involves management or other employees who have a
significant role in Cinergy's internal control over financial reporting. Since
December 31, 2004, any material change in internal control over financial

reporting required to be disclosed in any Cinergy SEC Report has been so
disclosed.

{vi) Since December 31, 2004, (x) neither Cinergy nor

any of its subsidiaries nor, to the knowledge of the Executive Officers (for the

purposes of this Sec(ion 3 Ol(e)(vi), as such term is defined in Seclion 3b-7 of the
Exchange Act) of Cinergy, any duector, otTicer, employee, auditor, accountant or
representative of Cincrgy or any of its subsidiaries has received or otherwise
obtained knowledge of any material complaint, allegation, assertion or claim,
whether written or oral, regarding the accounting or auditing practices,
procedures, methodologies or methods of Cinergy or any of its subsidiaries or
their respective internal accounting controls relating to periods aAer December
31, 2004„ including any material complaint, allegation, assertion or claim that
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Cinergy or any of its subsidiaries has engaged in questionable accounting or
auditing practices (except for any of the foregoing after the date hereof which
have no reasonable basis), and (y) to the knowledge of the Executive Officers of
Cinergy, no at torney representing Cinergy or any of its subsidiaries, whether or
not employed by Cinergy or any of its subsidiaries, has reported evidence ofa
material vio4tion of securities laws, breach of fiduciary duly or similar violation,

relating to periods after December 31, 2004, by Cinergy or any of its officers,
directors, employees or agents to (he Board of Directors ofCinergy or any
committee thcrcof or to any director or Execulive Officer ofCinergy.

{f) Absence of Certain Chan es or Events. Since December 31, 2004,
through the date hereof, there has not been any change, event or development that, individually
or in the aggregate, has had or could reasonably be expected to have a material adverse effect on
Cinergy.

(g) Absence of Undisclosed Liabilities. Except for matters reflected or
reserved against in the balance sheet (or notes thereto) as of December 31, 2004, included in the
Cinergy Financial Statements, as of the date of this Agreement, neither Cinergy nor any of its
subsidiaries has any liabilities or obligations (whether absolute, accrued, contingent, fixed or
otherwise, or whether due or to become due) ofany nature that would be required by GAAP to
be reflected on a consolidated balance sheet ofCinergy and its consolidated subsidiaries
{including the notes thereto), except liabilities or obligations (i) that were incurred in the

ordinary course of business consistent with past practice since December 31, 2004, or (ii) that,
individually or in the aggregate, have not had and could not reasonably be expected to have a
material adverse effect on Cinergy.

(h) Le al Proceedin s. Except for environmental matters, which are
the subject of Section 3 01(n), as of'the date of this Agreement, (i) there are no actions, suits,
arbitrations or proceedings pending or, to the knowledge ofCinergy, threatened against, relating
to or affecting, nor to the knowledge of Cinergy are there any Governmental Authority
investigations or audits pending or threatened against, relating to or affecting, Cinergy or any of
its subsidiaries or any of the Cinergy Joint Ventures or any of their respective assets and

properties that, in each case, individually or in the aggregate, have had or could reasonably be
expected to have a material adverse effect on Cinergy, and (ii) neither Cinergy nor any of its
subsidiaries is subject to any order ofany Governmenta f Authority that, individually or in the

aggregate, has had or could reasonably be expected to have a material adverse effect on Cinergy.

(i) lnforrnation Su lied, None of the information supplied or to be
supplied by Cinergy for inclusion or incorporation by reference in (i) the Form S-4 will, at the
time the Form S-4 is filed with the SEC, at any time it is amended or supplemented or at the time
it becomes elTective under the Securities Act, contain any untrue statement of a material fact or
omit to state any maierial fact required to be stated therein or necessary to make the statements
therein not misleading, or (ii) the Joint Proxy Statement will, at the date it is first mailed to
Cinergy's shareholders or Duke's shareholders or at the time of the Cinergy Sharehohlers
Meeting {asdefined in Section 5.01) or the Duke Shareholders Meeting (as defined in

Section 5.0I), contain any untrue stateinent of a material fact or oinit to state any material fact
required to be stated therein or necessary in order to make the statements therein, in light of the
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circumstances under which they are made, not misleading. The Joint Proxy Statement will

comply as to form in all material respects with the requireinents of the Exchange Act and the
rules and regulations thereunder, except that no representation is made by Cinergy with respect
to statements made or incorporated by reference therein based on information supplied by or on
behalf of Duke for inclusion or incorporation by reference in the Joint Proxy Statement.

(j) Permits. Com liance with Laws and Orders Cinergy, i(s

subsidiaries and the Cinergy Joint Ventures hold all permits, licenses, certificates, authorizations
and approvals of all Governmental Authorities ("Permits" ) necessary for the lawful conduct of
their respective businesses, except for failures to hold such Permits that, individually or in the

aggregate, have not had and could not reasonably be expected to have a material. adverse effect
on Cinergy. Cincrgy, its subsidiaries and the Cinergy Joint Ventures are in compliance with the
terms of their Permits, except failures so to comply that, individually or in the aggregate, have
not had and could not reasonably be expected to have a material adverse effect on Cinergy.
Cinergy, its subsidiaries and the Cinergy Joint Ventures are not in violation ofor default under

any law or order of any Governmental Authority, except for such violations or defaults that,
individually or in the aggregate, have not had and could not reasonably be expected to have a
material adverse effect on Cinergy. Cinergy is, and has been, in compliance in atl material
respects with {i)the provisions of SOX applicable to it on or prior to the date hereof and has

implemented such programs and has taken all reasonable steps necessary to ensure Cinergy's
future compliance (not later than the relevant statutory and regulatory deadlines therefore) with

all provisions of SOX which shall becoine applicable to Cinergy after the date hereof and (ii) the

applicable listing standards and corporate governance rules and regulations of the MYSE. This
Section 3.0l(j) does not relate to matters with respect to taxes, suck matters being the subject of
Section 3.01(k), Environmental Laws, such matters being the subject ofSection 3.01(n) and
benefits plans, such matters being the subject of Section 3.01(l).

(k) Taxes. Except as has not had, and could not reasonably be
expected to have, a material adverse effect on Cinergy:

(i) Each of Cinergy and its subsidiaries has timely filed,
or has caused to be timely filed on its behalf, all Tax Returns (as defined below)
required to be filed by it, and all such Tax Returns are true, complete and

accurate. All Taxes (as defined below) shown to be due and owing on such Tax
Returns have been timely paid

(ii) The most recent financial statements contained in the

Cinergy SEC Reports filed prior to the date of this Agreemeni retlect, in

accordance with GAAP, an adequate reserve for all Taxes payable by Cinergy and
its subsidiaries for aH taxable periods through the date of such financial
statements.

(iii) There is no audit, examination, deficiency, refund

litigation, proposed adjustment or rnatter in controversy with respect to any Taxes
or Tax Return ofCinergy or its subsidiaries, to the knowledge of Cinergy, neither

Cinergy nor any of its subsidiaries has received written notice of any claim made
by a governmental authority in a jurisdiction where Cinergy or any of its



subsidiaries, as applicable, does not file a Tax Return, that Cinergy or such
subsidiary is or may be subject to income taxation by that jurisdiction, no
deficiency with respect to any Taxes has been proposed, asserted or assessed
against Cinergy or any of its subsidiaries, and no requests for waivers of the time
to assess any Taxes are pending.

(iv) The federal income Tax Returns of Cinergy and its
subsidiaries have been examined by and settled with the Internal Revenue Service
('"IRS")(or the applicable statutes of limitation have lapsed) for all years through
1990. All material assessments for Taxes due with respect to such completed and
settled examinations or any concluded litigation have been fully paid.

(v) There are no outstanding written agreements,
consents or waivers to extend the statutory period of limitations applicable to the
assessment of any Taxes or deficiencies against Cinergy or any of its subsidiaries,
and no power of attorney granted by either Cinergy or any of its subsidiaries with

respect to any Taxes is currently in force.

(vi) Neither Cinergy nor any of its subsidiaries is a party
to any agreement providing for the allocation or sharing ofTaxes imposed on or
with respect to any individual or other Person (other than (I) such agreements
with customers, vendors, lessors or the like entered into in the ordinary course of
business and (II) agreements with or among Cinergy or any of its subsidiaries),
and neither Cinergy nor any of its subsidiaries (A}has been a member of an
affiliated group (or similar state, local or foreign filing group} filing a
consolidated U.S. federal income Tax Return (other than the group the common
parent of which is Cinergy) or {8}has any liability for the Taxes of any person
(other than Cincrgy or any of its subsidiaries) {I)under Treasury Regulation )
I.I 502-6 {orany similar provision of state, local or foreign law), or (II) as a
translerce or successor,

(vii) There are no material Liens for Taxes (other than for
current Taxes not yet due and payable) on the assets of Cinergy and its

subsidiaries.

(viii} Neither Cinergy nor any of its subsidiaries has taken
or agreed to take any action or knows ofany fact, agreement, plan or other
circumstance that is reasonably likely to prevent or impede either the Duke
Reorganization from qua)ifying as a reorganization under Section 368{a)of the
Code or the Cinergy Merger from qualifying as a reorganization under Section
368{a)of the Code.

For purposes of this Agreement:

"Taxes" means any and all federal, state, local, foreign or other taxes of
any kind (together with any and all interest, penalties, additions to tax and
additional amounts imposed with respect thereto} imposed by any governmental



authority, including, without limitation, taxes or other charges on or with respect
to income, franchises, wind fall or other profits, gross receipts, property, sales, use,
capital stock, payroll, employment, unemployment, social security, workers'
compensation, or net worth, and taxes or other charges in the nature ofexcise,
withhokling, ad valorem or value added.

"Tax Return" means any return, report or similar statement (including the
schedules attached thereto) required to be filed with respect to Taxes, including,
without limitation, any inlorrnation return, claim for refund, amended return, or
declaration of estimated Taxes.

(1) Em lo ee Benefit Plans ERISA.

(i) Except for such matters that, individually or in the

aggregate, have not had and coukl not reasonably be expected to have a material
adverse effect on Cinergy, (A) all Cinergy Employee Benefit Plans (as defined
below) are in compliance with alt applicable requirements of law, including

ER.ISA (as defined below} and the Code, and (B) there does not now exist, nor do

any circumstances exist that could result in, any Controlled Group Liability that
would be a liability ofCinergy ot. any of its subsidiaries following the Closing
The only material employment agreements, severance agreements or severance
policies applicable to Cinergy or any of its subsidiaries are the agreements and

policies disclosed in Section 3.01(l)(i) of the Cinergy Disclosure Letter.

(ii) As used herein:

(A) "Controlled Grou Liab~ilit
"

means any and all liabilities {i)under Title IV of ERISA, (ii) under
Section 302 of ERISA, (iii) under Sections 412 and 4971 ot the
Code, and {iv)as a result ofa failure to comply with the
continuation coverage requirements of Section 601 et seq. ot
ER1SA and Section 4980B of the Code

(B) "Cincr Em lo ee Benefit
Plan" means any Plan entered into, established, maintained,

sponsored, contributed to or required to be contributed to by
Cinergy or any of its subsidiaries for the benefit of the current or
former employees or directors of Cinergy or any of its subsidiaries
and existing on the date of this Agreement or at any time

subsequent thereto and, in the case of a Plan (as defined below)
that is subject to Part 3 of Title I of the Employee Retirement .

Income Security Act of 1974, as amended, and the rules and

regulations thereunder ("ERlSA"'), Section 412 of the Code or
Title IV of ERISA, at any tiine during the five-year period
preceding the date of this Agreement with respect to which

Cinergy or any of its subsidiaries has or could reasonably be
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expected to have any present or future actual or contingent
liabilities;

(C) "Plan" means any employmcnt,
bonus, incentive compensation, deferred compensation, long terin
incentive, pension, profit sharing, retirement, stock purchase, stock
option, stock ownership, stock appreciation rights, phantom stock,
leave of absence, layoff, vacation, day or dependent care, legal
services, cafeteria, life, health, medical, accident, disability,
workmen's compensation or other insurance, severance,
separation, termination, change of control or other benefit plan„
agreement, practice, policy, program, scheme or arrangement of

plan" within the meaning of Section 3(3) of ERISA; and

(iii) No event has occurred, and there exists no condition
or set of circumstances in connection with any Cinergy Employee Benefit Plan,
that has had or could reasonably be expected to have a material adverse effect on
Cinergy

(iv} Section 3.01(l}(iv)of the Cinergy Disclosure Letter
identifies each Cinergy Employee Benefit Plan that provides, upon the occurrence
of a change in the ownership or effective control ofCinergy or its subsidiaries or
a change in the ownership of all or a substantial portion of the assets ofCinergy or
its subsidiaries, either alone or upon the occurrence ofany additional or
subsequent events and whether or not applicable to the transactions contemplated

by this Agreement, for (A) an acceleration of the time ofpayment of or vesting in,
or an increase in the amount of,

'

compensation or benefits due any current or
foriner employee, director or officer ofCinergy or its subsidiaries, (B}any
forgiveness of indebtedness or obhgation to fund benefits with respect to any such
employee, director or officer, or (C) an entitlement ofany such employee, director
or oOicer to severance pay, unemployment compensation or any other payment or
other benefit,

(m) Labor Matters As of the date hereof, neither Cinergy nor any of
its subsidiaries is a party to, bound by or in the process of negotiating any collective bargaining
agreemcnt or other labor agreement with any union or labor organization. As of the date of this

Agreement, there are no disputes, grievances or arbitrations pending or, to the knowledge of
Cinergy, threatened between Cinergy or any of its subsidiaries and any trade union or other
representatives of its employees and there is no charge or complaint pending or threatened in

writing against Cinergy or any of its subsidiaries before the National Labor Relations Board (the
"NLRB") or any similar Ciovemmcntal Authority, except in each case as, individually or in the

aggregate, have not had and could not reasonably be expected to have a material adverse eOect
on Cinergy, and, to the knowledge of Cinergy, as of the date of this Agreement, there are no
material organizational efforts presently being made involving any of the einployees of Cinergy
or any of its subsidiaries. From December 31,2002, to the date of this Agreement, there has

been no work stoppage, strike, slowdown or lockout by or aFfecting employees ofCinergy or any



of its subsidiaries and, to the knowledge ofCincrgy, no such action has been threatened in

writing. except in each case as, individually or in the aggregate, have not had and could not

reasonably be expected to have a material adverse effect on Cinergy. Except as, individually or

in the aggregate, has not had and could not reasonably be expected to have a material adverse

effect on Cinergy: (A) there are no litigations, lawsuits, claiins, charges, complaints,

arbitrations, actions, investigations or proceedings pending or, to the knowledge of Cinergy,

threatened between or involving Cinergy or any of its subsidiaries and any of their respective

current or former employees, independent contractors, applicants for employment or chisses of
the foregoing; (8) Cinergy and its subsidiaries are in compliance with all applicable laws, orders,

agreements, contracts and policies respecting employment and employment practices, including,

without limitation, all legal requirements respecting terms and conditions of employment, equal

opportunity, workplace health and safety, wages and hours, child labor, iminigration,

discrimination, disability rights or benefits, facility closures and layoffs, workers' compensation,

labor reLitions, employee leaves and uneinployment insurance; and (C) since January 1, 2002,
neither Cinergy nor any of its subsidiaries has engaged in any "plant closing" or "mass layofF',

as defined in the Worker Adjustment Retraining and Notification Act or any comparable state or

local law (the "WARN Act"), without complying with the notice requirements ofsuch laws.

(n} Environmental Matters.

(i) Each of Cinergy, its subsidiaries and the Cinergy

Joint Ventures has been and is in comphance with all applicable Environinental

iews (as hereinafter defined), except where the failure to be in such compliance,

individually or in the aggregate, has not had and could not reasonably be expected

to have a material adverse effect on Cinergy.

(ii) Each of Cinergy, its subsidiaries and the Cinergy

Joint Ventures has obtained all environmental Permits (collectively, the

"Environmental Permits" ) necessary for the construction of their facilities and the

conduct of their operations as of (he date of this Agreement, as applicable, and all

such Environmental Perinits are in good standing or, where applicable, a renewal

apphcation has been timely filed and is pending agency approval, and Cinergy, its

subsidiaries and the Cinergy Joint Ventures are in compliance with all terms and

conditions of the Environmental Permits, except where the failure to obtain such

Environinental Permits, of such Permits to be in good standing or, where

applicable, of a renewal application to have been timely filed and be pending or to

be in such compliance, individually or in the aggregate, has not had and could not

reasonably be expected to have a material adverse effect on Cinergy.

defined) pending:
{iii) There is no Environmental Claim (as hereinaAer

(A) against Cinergy or any of its

subsidiaries or any of the Cinergy Joint Ventures;

(8) to the knowledge of Cinergy,

against any person or entity whose liability for such Environmental
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Claim h~ been retained or assumed either contractually or by
operatic~: t bu by Cinergy or any of its subsidiaries or any of the

Cinergi Jiiint Ventures; or

{C) against any real or personal

property or operations that Cinergy or any of its subsidiaries or any
of the Cinergy Joint Ventures owns, leases or manages, in whole or
in part, or, to the knowledge of Cinergy, formerly owned, leased or
managed, in whole or in part,

except in the case of clause (A), (8) or {C)for such Environmental Claims that,
individually or in the aggregate, have not had and could not reasonably be
expected to have a material adverse effect on Cinergy

(iv) To the knowledge of Cinergy, there have not been

any Releases (as hereinafter defined) of any Hazardous Material (as hereinafter
defined) that would be reasonably likely to form the basis of any Environmental
Claim against Ciriergy or any of its subsidiaries or any of the Cinergy Joint
Ventures, in each ease, except for such Releases that, individually or in the

aggregate, have not had and could not reasonably be expected to have a material
adverse effect on Cinergy.

Section 3.02(n):
(v) As used in this Section3. 01(n) and in

(A) "Environmental Claim" means

any and all administrative, regulatory or judicial actions, suits,
orders, demands, demand letters, directives, claims, liens,
investigations, proceedings or notices of noncompliance, liability
or violation (written or oral) by any person or entity (including any
Governmental Authority) alleging potential liability (including
potential responsibility or liability for enforcement, investigatory
costs, cleanup costs, goveriimental response costs, removal costs,
remedial costs, natural resources damages, property damages,
personal injuries or penalties) arising out of, based on or resulting
from

(1) the presence or Release into the environment of any Hazardous
Mateiials at any location;

(2) circumstances forining the basis of any actual or alleged violation
of, or liability under, any Environmental Law or Environmental+ermit; or

(3) any and all claims by any tltird party seeking damages,
contribution, indemnification, cost recovery, compensation or injunctive relief
resulting from the presence or Release of, or exposure to, any Hazardous
Materials;



(B) "Environmental Laws" means all

domestic or foreign Federal, state and local laws, principles of
common law and orders relating to pollution, the environment

(including ambient air, surface water, groundwater, land surface or
subsurface strata) or protection of huinan health as it reLites to the

environment including laws relating to the presence or Release of
Hazardous Materials, or otherwise relating to the manufacture,

processing, distribution, usc, treatment, storage, disposal, transport

or handling of„or exposure to, Hazardous Materials;

(C) "Hazardous Materials'* means

(a) any petroleum or petroleum products, radioactive materials,

asbestos in any form that is or could become friable, urea

forinaldehyde foam insulation, and polychlorinated biphenyls; and

(b) any chemical, material, substance or waste that is now

prohibited, limited or regulated under any Environmental Law; and

(D) "Release" means any actual or
threatened release, spill, emission, leaking, injection, deposit,

disposal, discharge, dispersal, leaching or migration into the

atmosphere, soil, surl'ace water, groundwater or property

(o) No Ownershi of Nuclear Power Plants. None ofCinergy, any of
its subsidiaries or any Cinergy 3oint Venture owns, directly or indirectly, any interest in any

nuclear generation station or manages or operates any nuclear generation station.

warranty contained in Section 3.02(r), the affirmative vote of the holders of record of at least a

majority of the outstanding shares of Cincrgy Common Stock, with respect to the approval of
this Agreement {the "Ciner Shareholder A royal"), is the only vote of the hoMers of any

class or series of the capital stock of Cinergy or its subsidiaries required to approve this

Agreement, the Cinergy Merger and the other transactions contemplated hereby.

(q) Opinion of Financial Advisor. Cinertty has received the opinion of
Merrill Lynch, Pierce, Fenner 4 Smith Incorporated, dated the date of this Agreement, to the

effect that, as of the date of this Agreement, the Cinergy Exchange Ratio is fair from a financial

point of view to the holders of Cinergy Common Stock.

(r) Ownershi of Duke Ca ital Stock. Neither Cinergy nor any of its

subsidiaries or other affiliates beneficially owns any shares o t Duke capital stock.

(s) Section 203 of the DGCL Not A licable' Other Statutes Cinergy

has taken all necessary actions, if any, so that the provisions of Section 203 of the DGCL will

not, before the termination of this Agreement, apply to this Agreement, the Cinergy Merger or

the other transactions contemplated hereby. No "fair price", "merger moratorium", "control



share acquisition", or other anti-takeover or similar statute or regulation applies or purports to

apply to this Agreement, the Cinergy Merger or the other transactions contemplated hereby

(t) Joint Venture Re resentations. Each representation or warranty
made by Cinergy in this Section 3.0l relating to a Cinergy Joint Venture that is neither operated
nor managed by Cinergy or a Cincrgy subsidiary shall be deemed made only to the knowledge of
Cinergy.

(u) Insurance. Except for failures to maintain insurance or
self-insurance that, individually or in the aggregate, have not had and could not reasonably be
expected to have a material adverse effect on Cinergy, from January I, 2004, through the date of
this Agreement, each of Cinergy and its subsidiaries has been continuously insured with

financially responsible insurers or has self-insured, in each case in such amounts and with

respect to such risks and losses as are customary for companies in the United States conducting
the business conducted by Cinergy and its subsidiaries during such time period. Neither Cinergy
nor any of its subsidiaries has received any notice of canrellation or termination with respect to

any insurance policy of Cinergy or any of its subsidiaries, except with respect to any cancellation
or termination that, individually or in the aggregate, has not had and could not reasonably be
expected to have a material adverse etTect on Cinergy

(v) Tradin~. Cinergy has established risk parameters, limits and
guidelines in compliance with the risk management policy approved by Cinergy's Board of
Directors {the "Ciner Tradin Guidelines" ) to restrict the level of risk that Cinergy and its

subsidiaries are authorized to take with respect to, among other things, the net position resulting

&om all physical commodity transactions, exchange-traded futures and options transactions,
over-the-counter transactions and derivatives thereof and similar tmnsactions (the "~Net Ciner
Position" ) and monitors compliance by Cinergy and its subsidiaries with such risk parameters.

Cinergy has provided the Cinergy Trading Guidelines to Duke prior to the date of this

Agreement. As of the date of this Agreement, (i) the Net Cinergy Position is within the risk

parameters that are set forth in the Cinergy Trading Guidelines and (ii) the exposure ofCinergy
and its subsidiaries with respect to the Net Cinergy Position resulting Irom all such transactions
is not material to Cinergy and its subsidiaries taken as a whole. From December 31,2004 to the
date of this Agreement, neither Cinergy nor any of its subsidiaries has, in accordance with its

mark to market accounting policies, experienced an aggregate net loss in its trading and related
operations that would be material to Cinergy and its subsidiaries taken as a whole

Sertion 3.02 Re resentations and Warranties of Duke Except as set forth in

the letter dated the date of this Agreement and delivered to Cinergy by Duke concurrently with
the execution and delivery of this Agreement (the "Duke Disclosure Letter" ) or, to the extent the
qualifying nature of such disclosure is readily apparent therefrom, as set forth in the Duke SEC
Reports (as defined in Section 3.02(e)) filed on or aAer January 1, 2004 and prior to the date
hereof, Duke represents and warrants to Cinergy as follows.

(a) Or anization and uglification.

{i) Each of Duke and its subsidiaries is duly organized,
validly existing and in good standing (with respert to jurisdictions that recognize



the concept of good standing) under the laws of its jurisdiction of organization
and has full power and authority to conduct its business as and to the extc~i nt ta

conducted and to ov n, use and lease its assets and properties, except for such

failures to be so organized, existing and in good standing (with respect to

jurisdictions that recognize the concept of good standing) or to have such power
and autliority that, individually or in the aggregate, have not had and could not be
reasonably expected to have a material adverse effect (as defined in

Section 8.03) on Duke. Each of Duke and its subsidiaries is duly qualified,
licensed or admitted to do business and is in good standing (with respect to

jurisdictions that recognize the concept of good standing) in each jurisdiction in

which the ownership, use or leasing of its assets and properties, or the conduct or
nature of its business, makes such qualification, licensing or adinission necessary,

except for such failures to be so qualified, licensed or admitted and in good
standing (with respect to jurisdictions that recognize the concept of good
standing) that, individually or in the aggregate, have not had and could not

reasonably be expected to have a material adverse effect on Duke.
Section 3.02(a) of the Duke Disclosure Letter sets forth as of the date of this

Agreement the name and jurisdiction of organization of each subsidiary of Duke.
Each of the Company, Merger Sub A and Merger Sub B is a newly formed

corporation and has engaged in no activities except as contemplated by this

Agreement.

(ii) Section 3.02(a) of the Duke Disclosure Letter sets

forth a description as of the date of this Agreement, of all Duke Joint Ventures,
including (x) the name of each such entity and (y) a brief description of the

principal line or lines of business conducted by each such entity.

(iii) Except for interests in the subsidiaries of Duke, the

Duke Joint Ventures and interests acquired after the date of this Agreement

without violating any covenant or agreement set forth herein, Duke does not

directly or indirectly own any equity or similar interest in, or any interest

convertible into or exchangeable or exercisable for, any equity or similar interest

in, any person, in which the invested capital associated with such interest

individually as of the date of this Agreement exceeds $100,000,000.

{ta) Capital Stock.

(i) The authorized capital stock of Duke consists of.

(A) 2,000,000,000 shares of Duke
Common Stock, of which 926,431,621 shares were outstanding as-

of the close of business on May 6, 2005;

(B) 1,500,000 shares of Preference

Stock, par value $100 per share (' Duke Preference Stock"), none

of which were outstanding as of the date of this Agreement;
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(C) 20,000,000 shares ofSerial
Preferred Stock, no par value, none of which were outstanding as
of the date of this Agreement,

(D) 12,500,000 shares of Duke
Preferred Stock, of which 1,234,984 shares were outstanding as of
the date of this Agreement, issued in the following series:

C;
(1) 175,000 shares of'4.5% Cumulative Preferred Stock, Series

{2) 300,000 shares of 7,85% Cumulative Preferred Stock,
Series S;

(3) 249,989 shares of 7 0% Cumulative Preferred Stock, Series
W, and

(4) 299,995 shares of 7.04% Cumulative Preferred Stock,
Series Y; and

{E) 10,000,000 shares of Duke
Preferred Stock A, of which 1,257, 185 shares were outstanding as
of the date of this Agreement, issued as 6.375% Cumulative
Preferred Stock A,

As of the date of this Agreement, no shares of Duke Coinmon Stock are held in the treasury of
Duke. As of the date of this Agreement, (x) 1,500,000 shares of Duke Preference Stock are
designated Series A Participating Preference Stock {the "Duke Series A Preference Stock"}and

are reserved for issuance in accordance with the Rights Agreement dated as of December 17,
1998, as amended, by and between Duke and The Bank of'New York, as Rights Agent, pursuant
to which Duke has issued rights (the "~Duke Ri hts" ] to purchase such shares of Duke Series A
Preference Stock and (y) 26,635,301 shares of Duke Common Stock were subject to outstanding
Duke Employee Stock Options (as defined in Section 5.06(b)), and 24,294, 199 additional shares
of Du'ke Common Stock were reserved for issuance pursuant to the Duke Power Company Stock
Incentive Plan and the Duke 1998 Long-Tenn Incentive Plan and any other compensatory plan,
program or arrangeinent under which shares of Duke Common Stock are reserved for issuance

(cot(actively, the "~Duke 0 tion Plans" ). Ait of the issued and outstanding shares of Duke

Common Stock are, and all shares reserved for issuance will be, upon issuance in accordance
with the terms specified in the instruinents or agreements pursuant to which they are issuable,

duly authorized, validly issued, fully paid and nonassessable, Except as disclosed in this
Section 3.02(b), on the date of'this Agreement there are no outstanding Options obligating Duke
or any of its subsidiaries to issue or sell any shares of capital stock of Duke or to grant, extend or
enter into any Option with respect thereto.

(ii) Except as permitted by this Agreement, all of the

outstanding shares ofcapital stock ofeach subsidiary of Duke are duly
authorized, validly issued, fully paid and nonassessable and are owned,
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benefictally and of record, by Duke or a subsidiary, 6ee and clear of any Liens,
except for any of the foregoing that, individually or in the aggregate, have not had
and could not reasonably be expected to have a material adverse effect on Duke.
All of thc outstanding shares of capital stock of the Company, Merger Sub A and

Merger Sub B are duly authorized, validly issued, fully paid and nonassessable
and are owned, beneficially and of record, by Duke (in the case of shares of
capital stock of the Company) or by the Company (in the case of capital stock of
Merger Sub A and Merger Sub B). The shares of the Company owned by Duke,
and the shares of each of Merger Sub A and Merger Sub 8 owned by the
Cotnpany, are owned free and clear of any Lien. There are no (A) outstanding
Options obligating Duke or any of its subsidiaries to issue or sell any shares of
capital stock of any subsidiary of Duke or to grant, extend or enter into any such
Option or (B) voting trusts, proxies or other commitments, understandings,
restrictions or arrangements in favor of any person other than Duke or a
subsidiary wholly-owned, directly or indirectly, by Duke with respect to the
voting of or the right to participate in dividends or other earnings on any capital
stock of any subsidiary of Duke.

(iii) As of the date of this Agreement, none of the
subsidiaries of Duke or the Duke Joint Ventures is a" ublic utilit co an ",a

r
company within the meaning of Section 2(a)(5), 2(a)(7), 2(a)(8) or 2(a)(11)of the
1935 Act, respectively. None of Duke, its subsidiaries and the Duke Joint
Ventures is registered under the 1935 Act.

(iv) As of the date of this Agreement, no bonds,
debentures, notes or other indebtedness of Duke or any of its subsidiaries having
the right to vote (or which are convertible into or exercisable for securities having
the right to vote) {collectively, "Duke Votin Debt") on any matters on which
Duke shareholders may vote are issued or outstanding nor are there any
outstanding Options obligating Duke or any of its subsidiaries to issue or sell any
Duke Voting Debt or to grant, extend or enter into any Option with respect
thereto.

{v) Each share of Company Common Stock to be issued
in either the Duke Merger or the Cinergy Merger shall be duly authorized, validly

issued, fully paid and nonassessable and free and clear of any Liens.

(e) ~Authorit . Duke haa full rorporate power and authority to enter
into this Agreement, to perform its obligations hereunder and, subject (o obtaining Duke
Shareholder Approval {asdefined in Section 3.02(p)), to consummate the transactions
contemplated hereby. The execution, delivery and performance of this Agreement by Duke and

the consummation by Duke of the transactions contemplated hereby have been duly and validly
adopted and approved by the Board of Directors of Duke, the Board of Directors of Duke has
recommended approval of this Agreement by the shareholders of Duke and directed that this

Agreement be submitted to the shareholders of Duke for their approval, and no other corporate
proceedings on the part of Duke or its shareholders are necessary to authorize the execution,



delivery and performance of this Agreement by Duke and the consummation by Duke of the
Duke Merger, the Duke Conversion, the Restructuring Transactions and the other transactions
contemplated hereby, other than obtaining Duke Shareholders Approval. This Agreement has
been duly and validly executed and delivered by Duke and constitutes a legal, valid and binding
obligation of'Duke enlorceable against Duke in accordance with its terms.

(d) No Conflicts A rovals and Consents

(i) The execution and delivery of this Agreement by
Duke do not, and the performance by Duke of its obligations hereunder and the
consummation of the Mergers, the Duke Conversion, the Restructuring
Transactions and the other transactions contemplated hereby will not, conAict
with, result in a violation or breach of, constitute (with or without notice or lapse
of time or both) a default under, result in or give to any person any right of
payment or reimbursement, termination, cancellation, modification or acceleration
of, or result in the creation or imposition of any Lien upon any of the assets or
properties of Duke or any of its subsidiaries or any of the Duke 3oint Ventures
under, any of the terms, conditions or provisions of(A) the certificates or articles
of incorporation or by-laws (or other comparable organizational documents) of
Duke or any of its subsidiaries or any of thc Duke 3oint Yentures, or (8) subject
to the obtaining of Duke Shareholder Approval and the taking of the actions
described in paragraph {ii)of this Section 3.02(d) and obtaining the Cinergy
Required Statutory Approvals, {x)any laws or orders of any Governmental
Authority applicable to Duke or any of'its subsidiaries or any of the Duke Joint
Ventures or any of their respective assets or properties, or {y) any note, bond,

mortgage, security agreement, agreement, indenture, license, franchise, permit„
concession, contract, lease or other instrument to which Duke or any of its
subsidiaries or any of the Duke Joint Ventures is a party or by which Duke or any
of its subsidiaries or any of the Duke Joint Yentures or any of their respective
assets or properties is bound, excluding fiom the foregoing clauses (x) and

(y) such items that, individually or in the aggregate, have not had and could not

reasonably be expected to have a material adverse effect on Duke.

(ii) Fxcept for (A) compliance with, and filings under,
the HSR Act; (8) the filing with, and to the extent required, the declaration of
effectiveness by, the SEC of {1)the 3oint Proxy Statement with the SEC pursuant

to the Exchange Act, (2) the Form S-4 and (3) such reports under the Exchange
Act as may be required in connection with this Agreement and the transactions
contemplated hereby; (C) the filing ofdocuments with various state securities
authorities that may bc required in connection with the transactions contemplated
hereby; (D) such filings with and approvals of the NYSE to permit the shares of
Company Common Stock thai are to be issued pursuant to Article II to be listed
on the NYSE; (E) the registration, consents, approvals and notices required under
the l 935 Act; (F) notice to, and the consent and approval of, FERC under
Section 203 of the Power Act, or an order under the Power Act disclaiming
jurisdiction over the transactions contemplated hereby, (G) the filing of an

application to, and consent and approval of, and issuance of any required licenses



and license amendments by, the NRC under the Atomic Energy Act; (H) the filing
of the Duke Articles of Merger, the Duke Articles of Conversion and other
appropriate merger documents required by the NCBCA and the NCLLCA with
the Secretary of State of the State of North Carolina and appropriate documents
with the relevant authorities of other states in which Duke is qualified to do
business; {I)compliance with and such filings as may be required under

applicable Environmental Laws; (J) to the extent required, notice to and the
approval ot; the Applicable PSCs, (K) the FCC Pre-Approvals; (L) such other
items as disclosed in Section 3.02(d) of the Duke Disclosure Letter; and (M)
compliance with, and filings under, antitrust or competition laws ofany foreign
jurisdiction, including the Competition Act {Canada), investment Canada Act, and
other applicable Canadian federal and provincial regulatory requirements (the
items set forth above in clauses (A) through (H) and (J) collectively, the "Duke
R aired Statute ~Arovats"), no Consents or action of, registration,
declaration or filing with or notice to any Governmental Authority is necessary or
required to be obtained or made in connection with the execution and delivery of
this Agreement by Duke, the performance by Duke ot its obligations hereunder or
the consummation of the Mergers, the Duke Conversion, the Restructuring
Transactions and the other transactions contemplated hereby, other than such
items that the failure to make or obtain, as the case may be, individually or in the

aggregate, could not reasonably be expected to have a material adverse effect on
Duke.

(e} SEC Re rts Financial Statements and Utilit R orts.

(i) Duke and its subsidiaries have filed each form,

report, schedule, registration statement, registration exemption, if applicable,
definitive proxy statement and other document (together with all amendments

thereof and supplements thereto) required to be filed by Duke or any of its
subsidiaries pursuant to the Securities Act or the Exchange Act with the SEC
since January 1, 2002 (as such documents have since the time of their filing been
ainended or supplemented, the "Duke SEC Re orts"). As of their respective
dates, aAer giving effect to any amendments or supplements thereto, the Duke
SEC Reports (A) complied as to form in all material respects with the
requirements of the Securities Act or the Exchange Act, if applicable, as the case
inay be, and, to the extent in effect applicable, SOX and (8) did not contain any
untrue statement ot a material fact or omit to state a material fact required to be
stated therein or necessary in order to make the statements therein„ in light of the
circumstances under which they were made, not misleading.

(ii} Fach of the principal executive officer ofDuke and

the principal financial officer of Duke (or each former principal executive officer
of Duke and each former principal financial officer of Duke, as applicable} has
made all certifications required by Rule 13a-14 or 15d-14 under the Exchange Act
or Sections 302 and 906 of SOX and the rules and regulations of the SEC
promulgated thereunder with respect to the Duke SEC Reports. For purposes of
the preceding sentence, "principal executive officer" and "principal financial
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officer" shall have the meanings given to such terms in SOX. Since the
effectiveness of SOX, neither Duke nor any of its subsidiaries has arranged any
outstanding "extensions of credit" to directors or executive offcers within the
meaning of'Section 402 of SOX

(iii) The audited consolidated financial statemenls and
unaudited interim consolidated financial statements (including, in each case, the
notes, iTany, thereto) included in the Duke SEC Reports {the "Duke Financial
Statements" ) complied as to form in all material respects with the published rules
and regulations of the SEC with respecl thereto, were prepared in accordance with

GAAP applied on a consistent basis during the periods involved (except as may
be indicated therein or in the notes thereto and except with respect to unaudited
statements as permitted by Form 10-Q of the SEC) and fairly present (subject, in

the case of the unaudited interim financial statements, lo normal, recurring year-
end audit adjustmenls that were not or are not expected to be, individually or in

the aggregate, materially adverse to Duke) the consolidated financial position of
Duke and its consolidated subsidiaries as of the respective dates thereof and the
consolidated results of their operations and cash flows for the respective periods
then ended.

(iv) All filings (other than immaterial filings) required to
be made by Duke or any of its subsidiaries since January 1, 2002, under the 1935
Act, the Power Act, the Atomic Energy Act, the Natural Gas Act, the Natural Gas
Policy Art of 1978, the Communications Acl of 1934 and applicable state laws
and regulations, have been filed with the SEC, the FERC, the DOE, the NRC, the
FCC or any applicable state public utility commissions (including, to the extent
required, NCUC and PSCSC), as the case may be, including all forms, slatements,
reports, agreements (oral or written) and all documents, exhibits, amendments and

supplements appertaining thereto, including all rates, tariffs, franchises, service
agreements and related documents and all such filings complied, as of their
respective dates, with all applicable requireinenis of the applicable statute and the
rules and regulalions thereunder, except for filings the failure ofwhich to make or
the failure of which to make in compliance with all requirements of the applicable
statute and the rules and regulations thereunder, individually or in the aggregate,
have not had and could not reasonably be expected to have a material adverse
effect on Duke.

(v) The management of Duke has (x) designed
disclosure controls and procedures (as defmed in Rule 13a-15(e)of the Exchange
Act), or caused such disclosure controls and procedures to be designed under their
supervision to ensure that material information relating to Duke, including ils
consolidated subsidiaries, is made known to the management of Duke by others
within those entities, and (y) has disclosed, based on its most recent evaluation of
internal control over financial reporting (as defined in Rule 13a-15(f) of the
Exchange Act), to Duke's outside auditors and the audit cornrnittee of lhe Board
of Directors of Duke (A) all significant defiriencies and material weaknesses in

the design or operation of internal control over financial reporting which are
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reasonably likely lo adversely affect Duke's ability to record, process, suinmarize
and report financial information and {B)any 6aud, whether or not inaterial, that
involves management or other employees who have a significant role in Duke' s
internal control over financial reporting. Since December 31, 2004, any material
change in internal control over financial reporting required to be disclosed in any
Duke SEC Report has been so disclosed.

(vi) Since December 31, 2004, (x) neither Duke nor any
of its subsidiaries nor, (o the knowledge of the Executive Officers {for the purpose
of this Section 3.02(e)(vi), as such term is defined in Section 3b-7 of the
Exchange Act) of Duke„any director, oNicer, employee, auditor, accountant or
representative of Duke or any of its subsidiaries has received or otherwise
obtained knowledge ofany material complaint, allegation, assertion or claim,
whether written or oral, regarding the accounting or auditing practices,
procedures, methodologies or methods of Duke or any of its subsidiaries or their
respective internal accounting controls relating to periods after December 31,
2004, including any material complaint, allegation, assertion or claim that Duke
or any of its subsidiaries has engaged in questionable accounting or auditing
practices (except for any of the foregoing aAer the date hereof which have no
reasonable basis), and {y) to the knowledge of the Executive Officers of Duke, no
attorney representing Duke or any of its subsidiaries, whether or not employed by
Duke or any of its subsidiaries, has reported evidence ofa material violation of
securities laws, breach of fiduciary duty or similar violation, relating to periods
afler December 31, 2004, by Duke or any of its offiicers, directors, employees or
agents to the Board of Directors of Duke or any committee thereof or, to any
director or Executive Officer of Duke

{f} Absence of Certain Chan es or Events Since December 31,2004
through the date hereof, there has not been any change, event or development that, individually
or in the aggregate, has had or could reasonably be expected to have a material adverse effect on
Duke.

(g) Absence of Undisclosed Liabilities. Except for matters reflected or
reserved against in the balance sheet (or notes thereto) as of December 31,2004, included in the
Duke Financial Statements, as of the date of this Agreement, neither Duke nor any of its
subsidiaries has any liabilities or obligations (whether absolute, accrued, contingent, fixed or
otherwise, or whether due or to become due) ofany nature that would be required by GAAP to
be reflected on a consolidated balance sheet of Duke and its consolidated subsidiaries {including
the notes thereto), except liabilities or obligations (i) that were incurred in the ordinary course of
business consistent with past practice since December 31, 2004, or (ii) that, individually or in the

aggregate, have not had and could nol reasonably be expected to have a material adverse effect
on Duke.

(h) Le al Proceedin s. Except for environmental matters, which are
the subject of Section 3.02(n), as of the date of this Agreement, (i) there are no actions, suits,
arbitrations or proceedings pending or, to ihe knowledge of Duke, threatened against„relating to
or affecting, nor io the knowledge of Duke are there any Governmental Authority investigations



or audits pending or threatened against, relating to or affecting, Duke or any of its subsidiaries or
any of the Duke Joint Ventures or any of their respective assets and properties that, in each case,
individually or in the aggregate, have had or could reasonably be expected to have a material
adverse effect on Duke, and (ii) neither Duke nor any of its subsidiaries is subject to any order of
any Governmental Authority that, individually or in the aggregate, has had or could reasonably
be expected to have a material adverse effect on Duke.

supplied by Duke for inclusion or incorporation by reference in (i) the Form S-4 will, at the time
the Form S-4 is filed with the SEC, at any time it is amended or supplemented or at the time it

becomes effective under the Securities Act, contain any untrue statement of a material fact or
omit to state any material fact required to be stated therein or necessary to make the statements
therein not misleading, or (ii) the Joint Proxy Statement will, at the date it is tirst mailed to
Cinergy's shareholders or Duke's shareholders or at the tiine of the Cinergy Shareholders
Meeting or the Duke Shareholders Meeting, contain any untrue statement ofa material fact or
omit to state any material fact required to be stated therein or necessary in order to make the
statements therein, in light of the circumstances under which they are made, not misleading. The
Joint Proxy Statement will comply as to form in all material respects with the requirements of the
Exchange Act and the rules and regulations thereunder, except that no representation is made by
Duke with respect to statements made or incorporated by reference therein based on information

supplied by or on behalfof Cinergy for inclusion or incorporation by reference in the Joint Proxy
Statement.

(j) Permits. Co liance with Laws and Orders. Duke, its subsidiaries
and the Duke Joint Ventures hold all Permits necessary for the lawful conduct of their respective
businesses, except for failures to hold such Permits that, individually or in the aggregate, have

not had and could not reasonably be expected to have a material adverse effect on Duke. Duke,
its subsidiaries and the Duke Joint Ventures are in compliance with the terms of their Permits,
except failures so to comply that, individually or in the aggregate, have not had and could not
reasonably be expected to have a material adverse effect on Duke. Duke, its subsidiaries and the
Duke Joint Ventures are not in violation of or default under any law or order of any
Governmental Authority, except for such violations or defaults that, individually or in the

aggregate, have not had and could not reasonably be expected to have a material adverse effect
on Duke Duke is, and has been, in compliance in all material respects with (i) the provisions of
SOX applicable to it on or prior to the date hereof and has implemented such programs and has
taken aH reasonable steps necessary to ensure Duke's future compliance (not later than the
relevant statutory and regulatory deadlines therefore) with all provisions of SOX which shall
become applicable to Duke aAer the date hereof and (ii) the applicable listing standards and

corporate governance rules and regulations of the NYSF. This Section 3.02(j) does not relate to
matters with respect lo taxes, such matters being the subject of Section 3.02(k), Environmental
Laws, such matters being the subject of Section 3.02(n), benefits plans, such matters being the
subject of Section 3.02{i),and nuclear power plants, such matters being the subject of
Section 3 02(o).

(k) Taxes. Except as has not had, and could not reasonably be
expected to have, a material adverse affect on Duke:
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(i) Each of Duke and its subsidiaries has tiinely flie, or

has caused to be timely filed on its behalf, all Tax Returns required to be filed by

il, and all such Tax Returns are true, complete and accurate. All Taxes shown to

be due and owing on such Tax Returns have been timely paid

(ii} The most recent financial statements contained in the

Duke SEC Reports filed prior ui the dale of this Agreement reflect, in accordance

with GAAP, an adequate reserve for all Taxes payable by Duke and its

subsidiaries for all taxable periods through the date of such financial statements.

(iii) There is no audit, examination, deficiency, refund

litigation, proposed adjustment or matter in controversy with respect to any Taxes

or Tax Return of Duke or its subsidiaries, to the knowledge ofDuke, neither Duke

nor any of its subsidiaries has received written notice of any claim made by a

governmental authority in a jurisdiction where Duke or any of its subsidiaries, as

applicable, does noi file a Tax Return, that Duke or such subsidiary is or may be

subject to income taxation by thai jurisdiction, no deficiency with respect to any

Taxes has been proposed, asserted or assessed against Duke or any of its

subsidiaries, and no requests for waivers of the lime to assess any Taxes are

pending.

(iv} The federal income Tax Returns of Duke and its

subsidiaries have been examined by and settled with the IRS (or the applicable

statutes of limitation have lapsed) for all years through 1994. All material

assessments for Taxes due with respect to such completed and settled

examinations or any concluded litigation have been fully paid.

(v) There are no outstanding written agreements,

consents or waivers to extend the statutory period of liinitations applicable to the

assessment of any Taxes or deficiencies against Duke or any of its subsidiaries,

and no power of attorney granted by either Duke or any of its subsidiaries with

respect to any Taxes is currently in force.

(vi} Neither Duke nor any of its subsidiaries is a party to

any agreement providing for the allocation or sharing of Taxes imposed on or

with respect to any individual or other Person {other than (I) such agreements

with customers, vendors, lessors or the like entered into in the ordinary course of
business, and (ll) agreements with or ainong Duke or any of its subsidiaries), and

neither Duke nor any of i(s subsidiaries (A) has been a member of an affiliated

group {or similar state, local or foreign filing group) filing a consolidated U.S.
federal income fax Return (other than the group the comnion parent ofwhich is

Duke) or (8) has any liability for ihe Taxes of any person (other than Duke or any

of its subsidiaries) (I) under Treasury Regulation $ 1 1502-6 (or any similar

provision of state, local or foreign law), or (Il) as a transferee or successor.

(vii} There are no material Liens for Taxes (other than for

current Taxes not yet due and payable) on the assets of Duke and its subsidiaries.
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(viii} Neither Duke nor any of its subsidiaries has taken or
agreed to take any action or knows of any fact, agreement, plan or other
circumstance thai is reasonably likely lo prevent or iinpede either the Duke
Reorganization from qualifying as a reorganization under Section 368(a) of the
Code or the Cinergy Merger from qualifying as a reorganization under Section
36S(a) of the Code.

(t) Em lo ee Benefit Plans. EIUSA.

(i) Except for such matters that, individually or in the

aggregate, have not had and could not reasonably be expected to have a material
adverse effect on Duke, (A) all Duke Employee Benefit Plans {asdefined below)
are in compliance with all applicable requirements of law, including ERISA (as
defined below) and the Code, and (B) there does not now exist, nor do any
circumstances exist that could result in, any Controlled Group Liability that would

be a liability of Duke or any of its subsidiaries The only material employment
agreements, severance agreements or severance policies applicable to Duke or
any of its subsidiaries are the agreements and policies disclosed in

Section 3.02(l}(i)of the Duke Disclosure Letter.

(ii) As used herein:

(A) "Duke E lo ee Benefit Plan"
means any Plan entered into, established, maintained, sponsored,
contributed to or required to be contributed to by Duke or any of
its subsidiaries for the benefit of the current or former employees
or directors of Duke or any of its subsidiaries and existing on the
date of this Agreement or at any time subsequent thereto and in the
case of a Plan that is subject to Part 3 of Title I of ERISA,
Section 412 of the Code or Title I V of ERISA, at any time during
the five-year period preceding the date of this Agreeinent with

respect to which Duke or any of its subsidiaries has or could
reasonably be expected to have any present or future actual or
contingent liabilities;

(iii) No event has occurred, and there exists no condition
or set of circumstances in connection with any Duke Employee Benefit Plan, that

has had or could reasonably be expected to have a material adverse effect on
Duke.

(iv) Section 3.02(l)(iv) of the Duke Disclosure Letter
identifies each Duke Employee Benefit Plan that provides, upon the occurrence of
a change in the ownership or effective control of Duke or its subsidiaries or a

change in ihe ownership of all or a substantial portion of the assets ofDuke or its
subsidiaries, either alone or upon the occurrence of any additional or subsequent
events and whether or noi applicable to ihe transactions contemplated by this

Agreement, for (A) an acceleration of the time ofpayment of or vesting in, or an
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increase in the amount of, compensation or benefits due any current or former

employee, director or officer of Duke or its subsidiaries, (B)any forgiveness of
indebtedness or obligation to lund benelits with respect to any such employee,
director or officer, or (C) an entitlement of any such employee, director or oAicer
to severance pay, unemployment compensation or any other payment or other
benefit.

(m) Labor Matters. As of the date hereof, neither Duke nor any of its
subsidiaries is a party to, bound by or in the process of negotiating any collective bargaining
agreement or other labor agreement with any union or labor organization. As of the date of this

Agreement, there are no disputes, grievances or arbitrations pending or, to the knowledge ot
Duke, threatened between Duke or any ot iis subsidiaries and any trade union or other
representatives of its employees and there is no charge or complaint pending or threatened in

writing against Duke or any ol its subsidiaries before the NLRB or any similar Governmental
Authority, except in each case as, individually or in the aggregate, have not had and could not
reasonably be expected to have a material adverse effect on Duke, and, to the knowledge of
Duke, as of the date of this Agreemeut, there are no material organizational efforts presently
being made involving any of the employees of Duke or any of its subsidiaries. From December
31,2002, to the date of this Agreement, there has been no work stoppage, strike, slowdown or
lockout by or affecting employees of Duke or any of its subsidiaries and, to the knowledge of
Duke, no such action has been threatened in writing, except in each case as, individually or in the

aggregate, have not had and could not reasonably be expected to have a material adverse effect
on Duke. Except as, individually or in the aggregate, has not had and could not reasonably be
expected to have a material adverse effect on Duke: (A) there are no litigations, lawsuits, claims,
charges, complaints, arbitrations, actions, investigations or proceedings pending or, to the
knowledge of Duke„ threatened be(ween or involving Duke or any of its subsidiaries and any of
their respective current or former employees, independent contractors, apphcants for
employment or classes of the foregoing; (8) Duke and its subsidiaries are in compliance with all

applicable laws, orders, agreements, contracts and policies respecting employment and

employment practices, including, without limitation, all legal requirements respecting terms and

conditions of employment, equal opportunity, workplace health and safety, wages and hours,
child labor, immigration, discrimination, disability rights or benefits, facility closures and
layoffs„workers' compensation, labor relations, employee leaves and unemployment insurance,
and {C)since January l, 2002, neither Duke nor any of its subsidiaries has engaged in any "plant
closing" or "mass layofF', as defined in the WARN Act, without complying with the notice
requirements of such laws.

(n) Environmental Matters.

(i) Each of Duke, its subsidiaries and the Duke )oint
Ventures has been and is in compliance with all applicable Environmental Laws,
except where the failure to be in such compliance, individually or in the

aggregate, has noi had and could noi reasonably be expected to have a material

adverse effect on Duke.

(ii) Each of Duke, its subsidiaries and ihe Duke Joint
Ventures has obtained all Environmental Permits necessary for the construction of



their lacilities and the conduct of their operations as of the date of this Agreement.
as applicable, and all such Fnvironmental Permits arc in good standing or, where

applicable, a renewal application has been timely filed and is pending agency
approval, and Duke, its subsidiaries and the Duke Join( Ventures are in

compliance with all terms and conditions of the Environmental Permits, except
where the failure to obtain such Environmental Permits, of such Permits to be in

good standing or, where applicable, of a renewal application to have been timely
filed and be pend ing or to be in such compliance, individually or in the aggregate,
has not had and coukl not reasonably be expected to have a material adverse
effect on Duke.

(iit) There is no Environmental Claim pending

(A) against Duke or any of its

subsidiaries or any of the Duke Joint Ventures;

(8) to the knowledge of Duke,
against any person or entity whose liability for such Environmental
Claim has been retained or assumed either contractually or by
operation of law by Duke or any of its subsidiaries or any of the
Duke Joint Ventures; or

(C) against any real or personal

property or operations that Duke or any of its subsidiaries or any of
the Duke Joint Ventures owns, leases or manages, in whole or in

part, or, to the knowledge of Duke, formerly owned, leased or
arranged, in whole or in part,

except in thc case of clause (A), (8) or (C}for such Environmental
Claims that, individually or in the aggregate, have not had and

could not reasonably be expected to have a material adverse effect
on Duke.

(iv) To the knowledge of Duke, there have not been any
Releases of any Hazardous Material that wouM be reasonably likely to form the
basis of any Environmental Claim against Duke or any of its subsidiaries or any
of the Duke Joint Ventures, in each case, except for such Releases that,
individually or in the aggregate, have not had and could not reasonably be
expected to have a material adverse effect on Duke,

(o) 0 erations of Nuclear Power Plants. The operations of the nuclear
generation stations owned, in whole or part, by Duke or its subsidiaries (collectively, the "Duke
Nuclear Facilities" ) are and have been conducted in compliance with all applicable laws and
Permits, except for such failures to comply that, individually or in the aggregate, have not had

and could rtot reasonably be expected to have a material adverse effect on Duke. Each of the
Duke Nuclear Facilities maintains, and is in material compliance with, emergency plans designed
to respond to an unplanned Release therefrom of radioactive materials and each such plan



conforms wiih the requirements of applicable law in all material respects. The plans for the

decommissioning ofeach of the Duke Nuclear Facilities and for thc storage of spent nuclear fuel

conform with the requirements of applicable law in all material respects and, solely with respect

to the portion of the Duke Nuclear Facilities owned, directly or indirectly, by Duke, are funded

consistent with applicable law. The operations of the Duke Nuclear Facilities are not the subject

of any outstanding notices of violation, any ongoing proceeding, NRC Diagnostic Team

inspections or requests for information from the NRC or any other agency with jurisdiction over

such facility, except for such notices or requests for information that, individually or in the

aggregate, have not had and could not reasonably be expected to have a material adverse effect

on Duke No Duke Nuclear Facility is listed by the NRC in the Unacceptable Performance

column of the NRC Action Matrix, as a part of NRC's Assessment of Licensee Performance.

Liability insurance (o the full extent required by law for operating the Duke Nuclear Facilities

remains in full force and effect regarding surh facilities, exrept for failures to maintain such

insurance in full force and effect that, individually or in the aggregate, have not had and could

not reasonably be expected to have a ma(erial adverse effect on Duke

warranty contained in Section 3.0l(r), the affirmative vote of the holders of record of at least a

majority of the outstanding shares of Duke Common Stock, with respect to the approval of this

Agreement (the "Duke Shareholder A royal"), is the only vote of the holders ofany class or
series of the capital stock of Duke or its subsidiaries required to approve this Agreement, the

Duke Merger and the other transactions contemplated hereby.

(q} 0 inion of Financial Advisor. Duke has received the opinion of
each ofVBS Securities LLC and Lazard Freres k Co. LLC dated the date of this Agreement, to

the effect that, as of the date of this Agreement, the Duke Exchange Ratio is fair from a financial

point of view to Duke.

(r) Ownershi of Ciner Ca ital Stock, Neither Duke nor any of its

subsidiaries or other affiliates beneficially owns any shares of Cinergy capital stock.

(s) Duke Ri hts A reement. As of the date of this Agreeinent, Duke

or the Board of Directors of Duke, as the case may bc, has (i) taken all necessary actions so that

the execution and delivery of this Agreement and the consummation of the transactions

contemplated hereby will not result in a "Distribution Date" (as defined in the Duke Rights

Agreement) and (ii) ainendcd the Duke Rights Agreement to render ii inapplicable to this

Agreement, the Duke Merger and other transactions contemplated hereby.

(t) Articles 9 and 9A of the NCBCA Not A licable. Duke has taken

all necessary actions, if any, so thai. the provisions of Articles 9 and 9A of the NCBCA will not,

before the termination of this Agreement, apply to this Agreement, the Duke Merger or the other

transactions contemplated hereby No "fair price"„"merger moratorium", "control share

acquisition", or other anti-takeover or similar statute or regulation applies or purports to apply to

this Agreement, the Duke Merger or the other transactions contemplated hereby.

42



(u) Join( Yenture Re resentations Each representation or warranty

made by Duke in this Section 3.02 relating to a Duke Joint Yenture that is neither operated nor
managed by Duke or a Duke subsidiary shall be deemed made only to the knowledge of Duke.

(v) Insurance. Except for failures to maintain insurance or self-
insurance (hat, individually or in (he aggregate, have not had and could not reasonably be
expected to have a ma(erial adverse effect on Duke, from January I, 2004, through the date of
this Agreemen(, each of Duke and its subsidiaries has been continuously insured with financially
responsible insurers or has self-insured, in each case in such amoun(s and with respect to such
risks and losses as are customary for companies in the United States conducting the business
conducted by Duke and i(s substdiaries during such time period. Neither Duke nor any of its

subsidiaries has received any notice of cancellation or termination with respect to any insurance

policy of Duke or any of its subsidiaries, except with respect to any cancellation or termination

that, individually or in the aggregate, has not had and could not reasonably be expected to have a
material adverse effect on Duke.

(w') Tradin~. Duke has established risk parameters, limits and
guidelines in compliance wi(h the risk management policy approved by Duke's Board of
Directors(the "Duke~Tradin Guidelines" ) to restrict the level ofrisk that Duke and its

subsidiaries are authorized to take with respect to, among other things, the net position resulting

&om all physical commodity transactions, exchange-traded futures and options transactions,
over-the-counter transactions and derivatives thereof and similar transactions (the "Net Duke
Position" ) and monitors compliance by Duke and its subsidiaries with such risk parame(ers.
Duke has provided the Duke Trading CJuidelines to Cinergy prior to the date of this Agreement.
As of the date of this Agreement, {i)the Net Duke Position is within the risk parameters (hat are
set forth in the Duke Trading Guidelines and (ii) the exposure of Duke and its subsidiaries with

respect to the Net Duke Position resulting born all such transactions is not material to Duke and
its subsidiaries taken as a whole. From December 3 I, 2004 io the date of this Agreement, neither
Duke nor any of its subsidiaries has, in accordance with its mark to market accounting policies,
experienced an aggrega(e ne( loss in its trading opera(ions that would be material to Duke and its

subsidiaries taken as a whole.

ARTICLE IV

Covenants

Section 4.0l Covenants of Ciner . From and aAer the date of this Agreement
until the Cinergy Effective Time, Cinergy covenan(s and agrees as to itself and its subsidiaries
that (except as expressly contemplated or permitted by this Agreement, as set forth in

Section 4.01 of the Cinergy Disclosure Letter, for transactions (other (han those set lorth in

Section 4 0 I (d) (o the extent relating to the capital stock of Cinergy) solely involving Cinergy
and one or more of its direct or indirect wholly-owned subsidiaries or between two or more
direct or indirect wholly-owned subsidiaries ofCinergy, or to the extent that Duke shall

otherwise previously consent in writing, such consent not to be unreasonably withheld or
delayed):
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{a) Ordina Course Cinergy and each of its subsidiaries shall
conduct their businesses in all material respects in the ordinary course of busmess consistent with

past practice. Without liiniting the generality of the foregoing, Cinergy and its subsidiaries shall

use commercially reasonable efforts to preserve intact in all material respects their present
business organizations, to maintain in effect atl existing Permits, subject to prudent management
of workforce and business needs, to keep available the services of their key officers and

employees, to maintain their assets and properties in good working order and condition, ordinary
wear and tear excepted, to preserve their relationships with Governmental Authorities, customers
and suppliers and others having significant business dealings with them and lo comply in all
material respects with all laws, orders and Permits of all Governmental Authorities applicable to
them

{b) Charter Documents, Cinergy shall not amend or propose to amend

its certificate of incorporation or, other than in a manner that would not materially restrict the
operation of their businesses, its by-laws or its subsidiaries' certificate of incorporation or by-
laws {orother comparable organizational documents).

subsidiaries to,
{c) Dividends. Cinergy shall not, nor shall it permit any of its

(i) declare, set aside or pay any dividends on or make
other distributions in respect ofany of its capital stock or share capital, except.

(A) that Cinergy may continue the
declaration and payment of regular quarterly cash dividends on
Cinergy Common Stock, not to exceed $0.48 per share, with usual

record and payment dates for such dividends in accordance with

past dividend practice; provided, that if the Cinergy Efiective 'Time

does not occur between a record date and payment date of a regular
quarterly dividend, a special dividend may be declared and paid in

respect of Cinergy Common Stock with respect to the quarter in

which the Cinergy Effectiv Time occurs with a record date in

such quarter and on or prior to the date on which the Cinergy
Effective Time occurs, which dividend does not exceed an amount

equal to the product of(i) a fraction the (x) numerator of which is

equal to the number ofdays between the last payment date of a
regular quarterly dividend and the record date of such special
dividend (excluding such last payment date but including the
record date of such special dividend) and (y) the denominator of
which is equal to the number of days between the last payment
date of a regular quarterly dividend and the same calendar day in

the third month aAer the month in which such last payment date
occurred (excluding such last payment date but including such
same calendar day}, multiplied by (ii) the then permitted quarterly
dividend per share, and



(B) for the declaration and payment
of dividends by a direct or indirect whollyowned subsidiary solely
to its parent, or by a direct or indirect partially owned subsidiary of
Cinergy (provided that Cinergy or the Cinergy subsidiary receives
or is to receive its proportionate share of such dividend or
distribution), and

(C) for the declaration and payment
of regular cash dividends with respect lo preferred stock of
Cinergy's subsidiaries outstanding as of the date of the Agreement
or permitted to be issued under the terms of this Agreement, and

(D) to (he extent advisable in the
exercise of the fiduciary duties of the Board of Directors of
Cinergy, for the declaration and payment ofa customary share
purchase rights plan, trmvided, that, ( ti Cinergy shall provide
Duke prior notice of any such declaration or payment and (2) in

connection with any such declaration or payment, the Board of
Directors of Cinergy and Cinergy shall cause (x) this Agreement
and the transactions contemplated hereby to not result in a
"Distribution Date" (as such term may be defined in any such share
purchase rights plan) or similar event under such share purchase
rights plan and (y) any such share purchase rights plan to be
inapplicable in all respects to this Agreement, the Duke Merger,
the Cinergy Merger and the other transactions contemplated
hereby; and

(ii) split, combine, reclassi fy or take similar action with

respecl to any o f ils capital stock or share capital or issue or authorize or propose
the issuance of any other securities in respect of, in lieu ofor in substitution for
shares of its capital stock or comprised in its share capital,

(iii) adopt a plan ofcomplete or partial liquidation or
resolutions providing for or authorizing such liquidation or a dissolution, merger,
consolidation, restructuring, recapitabzation or other reorganization, or

(iv} except as disclosed in Section 4.0l(c)(iv} of the
Cinergy Disclosure Letter, directly or indirectly redeem, repurchase or otherwise
acquire any shares of its capital stock or any Option with respect thereto except.

(A) m conneclion with intercompany
purchases of capital stock or share capital, or

(8) for the purpose of funding the

Cinergy Employee Stock Option Plans or employee stock
ownership or dividend reinvestment and stock purchase plans, or
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(C) mandatory repwchases or
redemptions of preferred stock ofCinergy's subsidiaries in

accordance with the terms thereof.

(d) Share lssuances. Cinergy shall not„nor shall it permit any of its
subsidiaries to issue, deliver or sell, or authorize or propose the issuance, delivery or sale of, any
shares of iis capital stock or any Option with respect thereto (other than (i) the issuance of
Cinergy Common Stock upon the exercise of Cinergy Employee Stock Options outstanding as of
the date hereof or issued aRer the date hereof in accordance with the terms of this Agreement in

accordance with their terms, (ii) the issuance of Cinergy Common Stock in respect of other
equity compensation awards granted under the Cinergy Employee Stock Option Plans
outstanding as of the date hereof or issued aRer the date hereol'in accordance with the terms of
this Agreement in accordance with their terms, (iii) the issuance ofCinergy Employee Stock
Options and the grant of other equity compensation awards pursuant to the Cinergy Employee
Stock Option Plans in accordance with their terms providing, in aggregate, up to an additional

2,000,000 shares ofCinergy Common Stock in any 12-month period following the date hereof,
provided, however, that any Cinergy Employee Stock Options and equity awards granted alter
the date of this Agreement shall, subject to paragraph 4 of Section 4.0l(i) of the Cinergy
Disclosure Letter, be granted on terms pursuant io which such Cinergy Employee Stock Options
and equity awards shall not vest on the Cinergy Shareholder Approval or otherwise on the
occurrence of the transactions contemplated hereby, provided, further, however, that Cinergy
Einployee Stock Options and equity awards granted aRer the date of this Agreement may vest
upon termination of employment by the Company or any of its subsidiaries without "cause" or
by the participan(s for "good reasonrs {each as defined in the applicable agreement), in each case,
within the two-year period following the Cinergy Effective Time, and shall, at the Cinergy
EtTective Time, be converted into options or equity-based awards io acquire or in respect of, as
applicable„Company Common Stock in the manner contemplated by Section 5.06, and (iv) the

pro rata issuance by a subsidiary of iw capitai stock to its shareholders, provided funher subject
to Section 40 t (d) of the Cinergy Ot'sclosure Leuer, that any shares of Cinergy Common Stock
that Cinergy or its subsidiaries shall contribute, directly or indirectly, to any employee benefit
plan (including any plan intended to satisfy the requirements of Section 401(a) of the Code) or
that Cinergy or its subsidiaries shall make subject to any dividend reinvestment or similar plan
shall be shares purchased in open-market or privately negotiated transactions, but shall not
constitute newly issued shares of Cinergy Common Stock), or modify or amend any right of any
holder of outstanding shares of its capital stock or any Option with respect thereto other than to
give effect to Section 5.06.

(e) Ac uisitions Ca ital Ex enditures. Except for (x) acquisitions of,
or capital expenditures relating to, the entities, assets and facilities identified in

Section 4.01(e) of the Cinergy Disclosure Letter, {y}expenditures of amounts set fotth in

Cinergy's capital expenditure plan included in Section 4.0l(e) of the Cinergy Disclosure Letter,
and (z) capital expenditures (1) required by law or Governmental Authorities or (2) incurred in

connection with the repair or replacement of facilitics destroyed or damaged due to casualty or
accident (whether or not covered by insurance), Cinergy shall not, nor shall it permit any of iis
subsidiaries to, make any capital expenditures, or acquire or agree to acquire (whether by
merger, consolidation, purchase or otherwise} any person or assets, if(A) the expected gross
expenditures and commitments pursuant thereto (including the amount of any indebtedness and
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amounts received for negative trading positions assumed) exceeds or may exceed (i)
$100,000,000, in the case of any acquisition or series of related acquisitions of any person, asset
or property k)catcd in the United States, or (ii) $50,000,000 in the case of any acquisition or
series of related acquisitions of any person, asset or property located outside of the United States

OI' P'). '" '"'
~Ac ui itt n"), (8) the expected gross expenditures and commitments pursuant thereto (including
the amount of any indebtedness and amounts received for negative trading positions assutned)
exceeds or may exceed, in the aggregate, $100,000,000 excluding all Cinergy Threshold

Acquisitions identified in Section 4.01(e)of the Cinergy Disclosure Letter or to which Duke has

previously consented in writing, (C) any such acquisition or capital expenditure constitutes any
line of business that is not conducted by Cinergy, its subsidiaries or the Cinergy Joint Ventures

as of the date of this Agreement or extends any line of business of Cinergy, its subsidiaries or the

Cinergy Joint Ventures into any geographic region outside of the continental United States or
Canada in which Cinergy, its subsidiaries or the Cinergy Joint Ventures do not conduct business

as of (he date of this Agreement, or (D) any such acquisition or capital expenditure is reasonably

likely, individually or in the aggregate, to materially delay the satisfaction of the conditions set
forth in Sections 6.02(d) or Sections 6 03(d) or prevent the satisfaction of such conditions.

(f) ~Dis ositions Except for (x) dispositions set forth in

Section 4.01(f) of the Cinergy Disclosure Letter, (y) dispositions of obsolete equipment or assets
or dispositions of assets being replared, in each case in the ordinary course ofbusiness consistent
with past practice and (z) dispositions by Cinergy or its subsidiaries of its assets in accordance
with the terms of restructuring and divestiture plans mandated or approved by applicable local or
state regulatory agencies, Cinergy shall not, nor shall it permit any of its subsidiaries to, sell,
lease, grant any security interest in or otherwise dispose of or encumber any of its assets or
properties if (A) the value of such disposition exceeds or may exceed (i) $100,000,000, in the
case of any disposition or series of related dispositions of any person, asset or property located in

the United States, or (ii) $50,000,000 in the case of any disposition or series of related

dispositions of any person, asset or property located outside of the United States (each
disposition or series of related dispositions described in (i) and (ii), a "Ciner Threshold

~D)s osition") or (8) the aggregate value ofag such dispositions, excluding ag Cinergy Threshohl

Dispositions identified in Section 4.0!(f)of the Cinergy Disclosure Letter or to which Duke has

previously consented in writing, exceeds or may exceed, in the aggregate, $100,000,000. For the

purposes of this Section 4.01(f), the value of any disposition or series of related dispositions shall

mean the greater of (i) the book value or (ii) the sales price, in each case of the person, asset or
property which is the subject ofsuch disposition and, in each case, together with the
indebtedness and amounts paid for negative trading positions transferred by Cinergy or its

subsidiaries in connection with such disposition.

(g) indebtedness. Except as disclosed in Section 4.01(g) of the

Cinergy Disclosure Letter, Cinergy shall not, nor shall it permit any of its subsidiaries to,
{A) incur or guarantee any indebtedness or enter into any '"keep well" or other agreement to
maintain any financial condition of another person or enter into any arrangement having the

economic effect of any of the foregoing (including any capital leases, "synthetic" leases or
conditional sale or other title retention agreements) other than (i) short-term borrowings incurred

in the ordinary course of business, (ii) letters of credit obtained in the ordinary course of
business, (iii) borrowings made in connection with the refunding of existing indebtedness (x) at
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maturity or upon Imal mandatory redemption (without the need for the occurrence of any special
event) or (y) at a lower cost of funds, (iv) borrowings to finance capital expenditures or
acqiiisitions permitted pursuant to Section 4.01(e)or indebtedness assumed pursuant thereto,

(v) other borrowings in an aggregate principal amount not to exceed Sl50,000,000 outstanding at

any time, (vi) guarantees or other credit support issued pursuant to trading or marketing positions
established prior to the date of this Agreement and (vii) in addition to the guarantees or other
credit support contemplated by subsection (vi) of'this Sect ion 4.01(g), additional guarantees or
other credit support issued in connection with trading or marketing activities in the ordinary
course of business or (B)make any loans or advances to any other person, other than (i) in the

ordinary course ofbusiness consistent with past practice, (ii) to any direct or indirect wholly-

owned subsidiary ofCinergy, or, in the case of a subsidiary ofCinergy, to Cinergy or (iii) as
required pursuant to any obligation in effect as of the date of this Agreement.

{h) Marketin of Ener Tradin . Cinergy shall not, nor shall it

permit any of its subsidiaries to„(i) permit any material change in policies governing or
otherwise relating to the trading or marketing of energy other than as a result of acquisitions or
capital expenditures permitted pursuant to Section 4.01{e)or to increase the existing aggregate
VaR limit as established by the Risk Policy Committee or (ii) enter into any physical commodity
transactions, exchange-traded futures and options transactions, over-the-counter transactions and
derivatives thereof or similar transactions other than as perinitted by the Cinergy Trading
Guidelines.

(i) Em lo ee Benefits Except as required by law or the terms of any
collective bargaining agreement or any Cinergy Employee Benefit Plan, or as disclosed in

Section 4.01(i) of the Cinergy Disclosure Letter, Cinergy shall not, nor shall it permit any of its
subsidiaries to, enter into, adopt, amend or terminate any Cinergy Employee Benefit Plan, or
other agreement, arrangement, plan or policy between Cinergy or one of i(s subsidiaries and one
or more of its directors, officers or employees (other than any amendment that is immaterial or
administrative in nature), or except for normal increases in the ordinary course ofbusiness
consistent with past practice, increase in any manner the compensation or Iringe benefits of any
director, executive officer or other employee, or, except for normal payments in the ordinary
course of business consistent with past practice, pay any benefit not required by any plan or
arrangement in effect as of the date of this Agreement, provided, however, that the foregoing
shall not restrict Cinergy or its subsidiaries from (i) entering into or making available to newly
hired oAicers and employees or to officers and employees in the context of prornotions based on

job performance or workplace requirements in the ordinary course of business consistent with

past practice, plans, agreenients, benefits and compensation arrangements (including incentive

grants) that have, consistent with past practice, been made available to newly hired or promoted
officers and employees, or (ii) entering into or amending collective bargaining agreements with

existing collective bargaining representatives or newly certified bargaining units regarding
mandatory subjects ofbargaining under applicable law, in each case in a manner consistent with

past practice to the extent permitted by law.

(j) ~tte ulato Status. Bxcept as disclosed in Section 4.0l(j) of the

Cinergy Disclosure Letter, Cinergy shall not, nor shall it permit any of its subsidiaries to, agree
or consent to any material agreements or material modifications of existing agreements or course
ot dealings with any Governmental Authority in respect of the operations of their businesses
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outside the ordinary course of business, except (i) as required by law to renew Permits or
agreements in the ordinary course of business consistent with past practice, (ii) as may be

necessary or required in connection with the consummation of any acquisition permitted
pursuant to Section 4.01(e), or (iii) to effect the consummation of the transactions contemplated

hereby

(k) ~Acconntin . Cinergy she it not, nor shall it. perrni( any of its

subsidiaries to, make any changes in their accounting methods materially affecting the reported

consolidated assets, liabilities or results ofoperations of Cincrgy, except as required by law or

GAAP.

(1) insurance. Cinergy shall, and shall cause its subsidiaries to,
maintain with financially responsible insurance companies (or through self-insurance, consistent

with past practice) insurance in such amounts and against such risks and losses as are customary

for companies engaged in their respective businesses.

(m) Taxes. Except as could not reasonably be expected to have a

material adverse effect on Cinergy, Cinergy shall not, nor shall it permit any of its subsidiaries

to, (i) settle any claim, action or proceeding relating to Taxes or (ii) make any Tax election (this

clause (rn) being the sole provision of this Section 4.01 governing Tax matters).

Section 4.02 Covenants of Duke. From and aAer the date of this Agreement
until the Effective Time, Duke covenants and agrees as to itself and its subsidiaries (which shall

be deetned at all times to include the Company and its subsidiaries) that (except as expressly

contemplated or permitted by this Agreement, as set forth in Section 4.02 of the Duke Disclosure

Letter, for transactions (other than those set forth in Section 4.01(d) to the extent relating to

capital stock of Duke) solely involving Duke and one or more of its direct or indirect wholly-

owned subsidiaries or between two or more direct or indirect wholly-owned subsidiaries of
Duke, or to the extent that Cinergy shall otherwise previously consent in writing, such consent

not to be unreasonably withheld or delayed).

their businesses in all material respects in the ordinary course of business consistent with past

practice. Without limiting the generality of the foregoing, Duke and its subsidiaries shall use

commercially reasonable efforts to preserve intact in all material respects their present business

organizations, to maintain in effect all existing Permits, subject to prudent management of
workforce and business needs, to keep available the services of their key officers and employees,

to maintain their assets and properties in good working order and condition, ordinary wear and

tear excepted, to preserve their relationships with Governinental Authorities, customers and

suppliers and others having significant business dealings with them and to coinply in all material

respects with all laws, orders and Permits of all Governmental Authorities applicable to them

(b) Charter Documents. Duke shall not amend or propose to amend its

articles of incorporation or, other than in a manner that would not materially restrict the

operation of their businesses, its by-laws or its subsidiaries' articles ot incorporation or by-laws

(or other comparable organizational documents).



(c) Dividends. Duke shall not, nor shall it permit any of its
.uhsidiari s to, (i) declare, set aside or pay any dividends on or make other distributions in

rk~y~~t nf any of its capital stock or share capital, except:

(A) that Duke may continue the

declaration and payment of regular quarterly cash dividends on
Duke Comttton Stock, not to exceed $0.27S per share, with usual

record and payment dates for such dividends in accordance with

past dividend practice; provided, that (I) Duke may increase its

regular quarterly cash dividend to an amount not to exceed $0.31
per share between the date hereof and the Duke Effective Time and

(2) if the Duke Effective Time does not occur between a record

date and payment date of a regular quarterly dividend, a special
dividend may be declared and paid in respect of Duke Common

Stock with respect to the quarter in which the Duke Effective Time
occurs with a record date in such quarter and on or prior to the date

on which the Duke Effective Time occurs, which dividend does

not exceed an amount equal to the product of (i) a fraction the

(x) numerator of which is equal to the number of days between the

last payment date of a regular quarterly dividend and the record
date of such special dividend (excluding such last payment date but

including the record date of such special dividend) and (y) the

denominator of which is equal to the number of days between the

last payment date of a regular quarterly dividend and the same

calendar day in the third month after the month in which such last

payment date occurred (excluding such last payment date but

including such same calendar day), multiplied by (ii) the then

permitted quarterly dividend per share, and

(B) for the declaration and payment

of dividends by a direct or indirect wholly-owned subsidiary of
Duke solely to its parent, or by a direct or indirect partially owned

subsidiary of Duke (ttrovided, that Duke or a Duke subsidiary

receives or is to receive its proportionate share of such dividend or
distribution), and

(C) for the declaration and payment
of regular cash dividends with respect to preferred stock of Duke
or its subsidiaries outstanding as of the date of the Agreement or
permitted to be issued under the terms of this Agreement, and

(ii) split, combine, reclassify or take similar action with

respect to any of its capital stock or share capital or issue or authorize or propose
the issuance of any other securities in respect of, in lieu of'or in substitution for
shares of its capital stock or comprised in its share capital, (iii) adopt a plan of
complete or partial liquidation or resolutions providing for or authorizing such
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liquidation or a dissolution, merger, consolidation, restructuring, recapitalization
or other reorganization, or (iv) except as disclosed in Section 4.02(c)(iv) of the
Duke Disclosure Letter directly or indirectly redeem, repurchase or otherwise
acquire any shares of its capital stock or any Option with respect thereto except.

(A) in connection with intercompany
purchases of capital stock or share capital, or

(B) for the purpose of funding the
Duke Option Plan or employee stock ownership or dividend
reinvestment and stock purchase plans, or

(C) mandatory repurchases or
redemptions of preferred stock ofDuke or its subsidiaries in

accordance with the terms thereof, or

(D) the redemptions by Duke of
Duke Preferred Stock and Duke Preferred Stock A as contemplated
by Section 4.07.

(d) Share lssuances. Duke shall not, nor shall it permit any of its
subsidiaries to issue, deliver or sell, or authorize or propose the issuance, delivery or sale of, any
shares of its capital stock or any Option with respect thereto (other than (i) the issuance of Duke
Common Stock upon the exercise of Duke Employee Stock Options outstanding as of the date of
hereof or issued aAer the date hereof in accordance with the terms of this Agreement in

accordance with their terms, (ii) the issuance of Duke Coinmon Stock in respect of other equity
coinpensation awards granted under the Duke Option Plans outstanding as of the date hereof or
issued after the date hereof in accordance with the terms of this Agreement in accordance with
their terms, (iii) the issuance of Duke Einployee Stork Options and the grant ofother equity
compensation awards pursuant to the Duke Option Plans in accordance with their terms

providing, in aggregate, up to 5,000,000 shares of Duke Common Stock in any 12-month period
foliowing the date of this Agreement, provided, however that any Duke Employee Stock
Options and equity awards granted alter the date of this Agreement shall be granted on terms

pursuant to which such Duke Employee Stock Options and equity awards shall not vest on the
Duke Shareholder Approval or otherwise on the occurrence of the transactions contemplated
hereby and shall, at the Duke Effective Time, be converted into options or equity based awards
to acquire or in respect of, as applicable, Company Common Stock in the manner contemplated

by Section 5.06, and {iv) the pro rata issuance by a subsidiary of its capital stock to its
shareholders, provided, I'urther, that any shares of Duke Common Stock that Duke or its

subsidiaries shall contribute, directly or indirectly, to any employee benefit plan (including any
plan intended to satisfy the requirements of Section 401(a) of the Code) or that Duke or its

subsidiaries shall make subject to any dividend reinvestment or similar plan shall be shares
purchased in open-market or privately negotiated transactions, but shall not constitute newly
issued shares of Duke Common Stock), or modify or ainend any right of any holder of
outstanding shares of its capital stock or any Option with respect thereto other than to give elTect

to Section 5,06.
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(e) A~cuisi&ions ~ca ital E~xndim~r. Except for (x) acquisitions of,
or capital expenditures relating to, the entities, assets and facile. ies identified in

Section 4.02(e) of the Duke Disclosure Letter, (y) expenditures of amounts set forth in Duke' s
capital expenditure plan included in Section 4.02(e) of the Duke Disclosure Letter, and
(z) capital expenditures (1) required by law or Governmental Authorities or (2) incurred in
connection with the repair or replacement of facilities destroyed or damaged due to casualty or
accident (whether, or not covered by insurance), Duke shall not, nor shall it permit any of its
subsidiaries to, make any capital expenditures, or acquire or agree to acquire (whether by
merger, consolidation, purchase or otherwise) any person or assets, if (A) the expected gross
expenditures and commitments pursuant thereto {including the amount of any indebtedness and

amounts received for negative trading positions assumed) exceeds or may exceed (i)
$300,000,000, in the case of any acquisition or series of related acquisitions o'f any person, asset
or property located in the United States, or (ii) $150,000,000 in the case of any acquisition or
series of related acquisitions of any person, asset or property located outside of the United States
{each acquisition or series of related acquisitions described in (i) and {ii),a "Duke Threshokf
~Ac isition"), (8) the expected gross expenditures and commitments pursuant thereto (including
the amount of any indebtedness and amounts received for negative trading positions assumed)
exceeds or may exceed, in the aggregate, $300,000,000 excluding all Duke Threshold
Acquisitions identified in Section 4.02(e) of the Duke Disclosure Letter or to which Cinergy has
previously consented in writing, (C) any such acquisition or capital expenditure constitutes any
line of business that is not conducted by Duke, its subsidiaries or the Duke Joint Yentures as of
the date of this Agreeinent or extends any line of business of Duke, its subsidiaries or the Duke
Joint Yentures into any geographic region outside of the continental United States or Canada in

which Duke, its subsidiaries or the Duke Joint Ventures do not conduct business as of the date of
this Agreement, or (D) any such acquisition or capital expenditure is reasonably likely,
individually or in the aggregate„ to materially delay the satisfaction of the conditions set forth in

Sections 6.02(d) or Sections 6.03(d) or prevent the satisfaction of such conditions,

(i) ~ois ositions. Except for (x) dispositions set forth in

Section 4.02(f}of the Duke Disclosure Letter, (y) dispositions of obsolete equipment or assets or
dispositions of assets being replaced, in each case in the ordinary course of business consistent
with past practice and (z) dispositions by Duke or its subsidiaries of its assets in accordance with

the terms of restructuring and divestiture plans mandated or approved by applicable local or state

regulatory agencies, Duke shall not, nor shall it permit any of its subsidiaries to, sell, lease, grant

any security interest in or otherwise dispose ofor encumber any of its assets or properties if (A)
the value of such disposition exceeds or may exceed (i) $300,000,000, in the case ofany
disposition or series of related dispositions of any person„asset or property located in the United

States, or (ii) $150,000,000 in the case of any disposit ion or series of related dispositions of any
person, asset or property located outside of the United States (each disposition or series of related
dispositions described in (i) and (ii), a "Duke Threshold Dis osition'*) or (B) the aggregate value
of all such dispositions, excluding all Duke Threshold Dispositions identified in Section 4.02(f)
of the Duke Disclosure Letter or to which Cinergy has previously consented in writing, exceeds
or may exceed, in the aggregate, $300,000,000. For the purposes of this Section 4.02(f), the
value of any disposition or series of related dispositions shall mean the greater of(i) the book
value or (ii) the sales price, in each case of'the person, asset or property which is the subject of
such disposition and, in each case, together with the indebtedness and amounts paid for negative
trading positions transferred by Duke or its subsidiaries in connection with such disposition.
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(g) Indebtedness. Except as disclosed in Section 4.02{g)of the Duke

Disclosure Letter, Duke shall not, nor shall it permit any of its subsidiaries to, (A) incur or

guarantee any indebtedness or enter into any "keep well" or other agreement to maintain any

financial condition of another person or enter into any arrangement having the economic effect

of any of the foregoing (including any capital leases, "synthetic" leases or conditional sale or
other title retention agreements) other than (i) short-term borrowings incurred in the ordinary

course ofbusiness, (ii) letters of credit obtained in the ordinary course of business,

(iii) borrowings made in connection with the refunding of existing indebtedness {x)at maturity

or upon final mandatory redemption (without the need for the occurrence of any special event) or

{y)at a lower cost of funds, (iv) borrowings to finance capital expenditures or acquisitions

permitted pursuant to Sertion 4.02(e) or indebtedness assumed pursuant thereto, (v) other

borrowings in an aggregate principal amount not to exceed $500,000,000 outstanding at any

tiine, {vi)guarantees or other credit support issued pursuant to trading or marketing positions

established prior to the date of this Agreement and (vii} in addition to the guarantees or other

credit support contemplated by subsection (vi) of this Section 4.02(g), additional guarantees or

other credit support issued in connection with trading or marketing activities in the ordinary

course ofbusiness at any one time or (8) make any loans or advances to any other person, other

than (i}in the ordinary course ofbusiness consistent with past practice (ii) to any direct or

indirect wholly- owned subsidiary of Duke, or, in the case of a subsidiary of Duke, to Duke or

(iii) as required pursuant to any obligation in effec as of the date of this Agreement.

(h) Marketin of Ener .gradin . Duke shall not, nor shall it permit

any of its subsidiaries to, {i)permit any inaterial change in policies governing or otherwise

relating to the trading or marketing of energy other than as a result of acquisitions or capital

expenditures permitted pursuant to Section 4.02(e) or (ii) enter into any physical commodity

transactions, exchange-traded futures and options transactions, over-the-counter transactions and

derivatives thereof or similar transactions other than as permitted by the Duke Trading

Guidelines.

(i) Em lo ee Benefits Except as required by law or the terms ofany

collective bargaining agreement or any Duke Employee Benefit Plan, or as disclosed in

Section 4.02(i) of the Duke Disclosure fetter, Duke shall not, nor shall it permit any of its

subsidiaries to, enter into, adopt, amend or tet minate any Duke Einployee Benefit Plan, or other

agreement„arrangement, plan or policy between Duke or one of its subsidiaries and one or more

of its directors, officers or employees (other than any amendment that is immaterial or
administrative in nature), or except for normal increases in the ordinary course ofbusiness

consistent with past practice, increase in any manner the compensation or fringe benefits of any

director, executive o ffiirer or other employee, or, except for normal payments in the ordinary

course of business consistent with past practice, pay any benefit not required by any plan or

arrangemeot in etyert as of the date of this Agreement, provided, however that the foregoing

shall not restrict Duke or its subsidiaries iiom (i) entering into or making avai'iahie io newly

hired officers and employees or to offirers and employees in the context of promotions based on

job performance or workplace requirements in the ordinary course of business consistent with

past practice, plans, agreements, benefits and compensation arrangements (including incentive

grants) that have, consistent with past practice, been made available to newly hired or promoted

officers and employees, or (ii) entering into or amending collective bargaining agreements with

existing collective bargaining representatives or newly certified bargaining units regarding



mandatory subjects ofbargaining under applirable law. in each case in a manner consistent with

past practice to the extent permitted by law.

o ~ " '" """"'"".'rtl'"
Duke Disclosure Letter, Duke shall not, nor shall it permit any of its subsidiaries to, agree or
consent to any material agreements or material modifications of existing agreements or course of
dealings with any Governmental Authority in respect of the operations of their businesses, except
{i)as required by law to renew Permits or agreements in the ordinary course of business

consistent with past practice, (ii) as may be necessary or required in ronnection with the

consummation ofany acquisition permitted pursuant to Section 4.02(e), or (iii) to effect the
consummation of the transactions contemplated hereby.

(k} ~Accountin . Duke shall not, nor shall it permit any of its

subsidiaries to, make any changes in their accounting methods materially affecting the reported
consolidated assets, liabilities or results ofoperations of Duke, except as required by law or
CTAAP.

(I) insurance. Duke shall, and shall cause its subsidiaries to, maintain
with financially responsible insurance companies (or through self-insurance, consistent with past
practice) insurance in such amounts and against such risks and losses as are customary for
companies engaged in their respective businesses

(m) Taxes Except as could not reasonably be expected to have a
material adverse e ffec't on Duke, Duke shall not, nor shall it permit any of its subsidiaries to, (i)
settle any claim, action or proceeding relating to Taxes or (ii) make any Tax election {this clause

(rn) being the sole provision of this Section 4.02 governing Tax matters).

{n} Com an Actions. Duke shall not permit the Company or any of
its subsidiaries to take, or to commit to take, any action aAer the Duke Effective Time and prior
to the Cinergy Effective Time, except for the actions expressly set forth in this Agreement as
actions to be taken by any surh person during such period

Section 4.03 No Solicitation b Ciner

(a) Cinergy shall not, nor shall it permit any of its subsidiaries to, nor

shall it authorize or permit any of its directors, officers or employees to, and shall use its
reasonable best efforts to cause any investment banker, financial advisor, attorney, accountant or
other representative retained by it or any o f its subsidiaries not (o, direct ly or indirectly,
(i) solicit, initiate or knowingly encourage {including by way of furnishing information), or
knowingly take any other action designed to facilitate, any inquiries or the making of any
proposal that constitutes a Cinergy Takeover Proposal (as defined below) or (ii) participate in

any negotiations or substantive discussions regarding any Cinergy Takeover Proposal; provided,
however, that if; at any time prior to receipt of the Cinergy Shareholder Approval (the "~Ciner

A licable Period" ), the Board of Directors of Cinergy determines in good faith, aAer

consultation with its legal and financial advisors, that a Cinergy Takeover Proposal that was not
solicited by it and that did not otherwise result loom a breach (other than in immaterial respects)
of this Section 4.03(a) is, or is reasonably likely to result in, a Cinergy Superior Proposal (as



defined in Section 4.03(b)), and subject to providing prior written notice of its decision to take
such action to Duke and compliance with Section 4.03(c), Cinergy may (x) furnish information
with respect to Cinergy and its subsidiaries to the person making such proposal (and its
representatives) pursuant to a customary confidentiality agreement containing terms no less

Agreement" ) dated November 10, 2004, between Cinergy and Duke (provided, that such
confidentiality agreement shall not in any way restrict Cinergy from complying with its
disclosure obligations under this Agreement, including wilh respect to such proposal, bui such

confidentiality agreement may allow such party to submil to Cinergy a proposal or offer relating
to a transaction) and (y) participate in discussions or negoliations regarding such proposal.
Cinergy, its subsidiaries and their representatives immediately shall cease and cause to be
terminated any existing activities, discussions or negotiations with any parties with respect to any
Cinergy Takeover Proposal. For purposes oflhis Agreement, "Ciner fakeover Pro sal"
means any bona fide inquiry, proposal or offer 6 om any person relating to (i) any direct or
indirect acquisition or purchase of a business (a "Ciner Material Business" ) that constitutes
20% or more of the net revenues, net income or thc assets (including equity securities) of
Cinergy and its subsidiaries, taken as a whole, (ii} any direct or indirect acquisition or purchase
of 20% or more of any class of voting securities of Cinergy or 20% or more of the voting power
of any dass of stock of any subsidiary of Cinergy owning, operating or controlling a Cinergy
Material Business, (iii) any tender offer or exchange offer that if consummated would result in

any person beneficially owning 20% or more of any class of voting securities of Cinergy or 20%
or more of the voting power of any class of stock of any subsidiary of Cinergy owning, operating
or controlling a Cinergy Material Business, or (iv) any merger, consolidation, business
combination, recapitalization, liquidation, dissolution or similar transaction involving Cinergy or
any such subsidiary oY Cinergy owning, operatmg or controlling a Cinergy Material Busmess, in

each case other than the transactions contemplated by this Agreement.

(b) Except as contemplated by this Section 4.03, neither the Board of
Directors of Cinergy nor any committee thereof shall (i) withdraw or inodify, or propose publicly
to withdraw or modify, in a manner adverse to Duke, the approval or recommendation by such
Board of Directors or such committee of this Agreement or the Cinergy Merger, {ii)approve or
recommend, or propose publicly to approve or recommend, any Cinergy Takeover Proposal, or
(iii) cause Cinergy to enter into any letter of intent, agreement in principle, acquisition agreement
or other siinilar agreement (each, a ""Ciner Ac uisit ion A reement") related to any Cinergy
Takeover Proposal. Notwithstanding the foregoing.

(i) in response to a Cinergy Takeover Proposal thai was
not sohcited by it and that did not otherwise result from a breach (other than in

immaterial respects) of Section 4 03(a), during the Cinergy Applicab)e Period, the
Board of Directors ofCinergy may, if it determines in good faith, aAer consulting
with outside counsel, that the failure to take such action would be reasonably
likely to result in a breach of'the Board of Directors' fiduciary obligations under

applicable law, (A) withdraw or modify, or propose publicly to withdraw or
modify, the approval or recommendation by such Board of Directors or any
committee thereof of this Agreement or the Cinergy Merger, (B) approve or
recommend, or propose to approve or recommend, any Cinergy Superior
Proposal, or (C) terminate this Agreement pursuant to Section 7.01(d), but only

55



aAer (l) in the case of each of clauses (B) or (C), such Board of Directors has
determined in good faith that such Cinergy Takeover Proposal constitutes a
Cinergy Superior Proposal, and (2) in the case ofclause (C), (l) Cinergy has
notified Duke in writing ol the determination that such Cinergy Takeover
Proposal constitutes a Cinergy Superior Proposal and (ll) at least five business
days following receipt by Duke of such notice, the Board of Directors ofCinergy
has determined that such Cinergy Superior Proposal remains a Cinergy Superior
Proposal, and

(ii) in circumstances other than as provided in Section
4.03{b}(i),during the Cinergy Applicable Period, the Board of Directors of
Cinergy inay, if it determines in good faith, aAer consulting with outside counsel,
that the failure to take such action would be reasonably likely to result in a breach
of the Board of Directors' fiduciary obligations under applicable law, withdraw or
modify, or propose publicly to withdraw or modify, the approval or
recoinmendation by such Board of Directors or any committee thereof of this
Agreement or the Cinergy Merger, but only after (l ) Cinergy has notified Duke in

writing that the Board of Directors of Cinergy is prepared to make the
determination set forth in this clause (ii) setting forth the reasons therefore in

sufficient detail, (2) for a period of five business days following Duke's receipt of
the notice set forth in clause (l) of this sentence, Cinergy negotiates with Duke in

good faith to make surh adjustments to the terms and conditions of this
Agreement, the Mergers and the other transactions ronteinplated hereby as woukl
enable the Cinergy Board of Directors to proceed with its recoininendation of this

Agreement, the Cinergy Merger and the other transact. ions contemplated hereby
and {3)at the end of such five-business day period the Board of Directors of
Cinergy maintains its determination described in this clause (ii) {after taking into

account Duke's proposed adjustments to the terms and conditions of this

Agreement, the Mergers and the other transactions contemplated hereby).

For purposes of this Agreement, '*Cinerg~gu erior ~pro osat" means any
written Cinergy Takeover Proposal that the Board of Directors ofCinergy determines in good
faith (aAer consultation with a financial advisor of nationally recognized reputation) to be more
favorable (taking into account (i) all financial and strategic considerations, including relevant

legal, financial, regulatory and other aspects of such Cinergy Takeover Proposal and the Mergers
and the other transactions contemplated by this Agreement deemed relevant by the Board of
Directors, (ii) the identity of the third party making such Cinergy Takeover Proposal, and (iii) the
conditions and prospects for coinpletion of such Cinergy Takeover Proposal) to Cinergy's
shareholders than the Cinergy Merger, the Duke Merger and the other transactions contemplated

by this Agreement (taking into account all of the terms of any proposal by Duke to amend or
modify ihe terms of the Cinergy Merger and the other transactions contemplated by this
Agreement), except that (x) the reference to "20%" in clauses (i), (ii) and (iii) of the definition of
"Cinergy Takeover Proposal" in Section 4.03(a) shall be deemed to be a reference to "50%",
(y) a "Cinergy Takeover Proposal" shall only be deemed to refer to a transaction involving

Cinergy, and not any of its subsidiaries or Cinergy Material Businesses alone, and (z) the
references to "or any subsidiary ofCinergy owning, operating or controlling a Cinergy Material
Business'" in clauses (ii), (iii) and (iv) shall be deemed to be deleted.



{c) ln addition to the obligations ofCinergy set forth in paragraphs (a)
and {b)of this Section 4.03, Cinergy shall «s promptly as practicable advise Duke, orally and in

writing, ofany request for information or of any Cinergy Takeover Proposal (and in any case
within 24 hours of such request or the receipt of such Cinergy Takeover Proposal), the principal
terms and conditions of such request or Cinergy Takeover Proposal and the identity of the person
making such request or Cinergy Takeover Proposal. Cinergy shall keep Duke informed of the
status and details {including amendments or proposed amendments) of any such request or
Cinergy Takeover Proposal. Contemporaneously with any termination by Cinergy of this
Agreement pursuant to Section 7.0I(b)(i), Cinergy shall provide Duke with a written verification
that it has complied with its obligations pursuant to this Section 4.03(c) (other than

noncompliance which is immaterial).

(d) Nothing contained in this Section 4.03 shall prohibit Cinergy 6'om

(i) taking and disclosing to its shareholders a position contemplated by Rule 14e-2(a)
promulgated under the Exchange Act or from making any disclosure lo Cinergy's shareholders

if, in the good faith judgment of the Board of Directors of Cinergy, aAer consultation with
outside counsel, failure so to disclose would be inconsistent with its obligations under app'amicable

law or (ii) taking actions permitted by Section 4.0l (f).

Section 4.04 No Solicitation b Duke.

(a) Duke shall not, nor shall it permit any of its subsidiaries to, nor
shall it authorize or permit any of its directors, officers or employees to, and shall use its

reasonable best efforts to cause any investment banker, financial advisor, attorney, accountant or
other representative retained by it or any of its subsidiaries not to, directly or indirectly,

(i) solicit, initiate or knowingly encourage (including by way of furnishing information), or
knowingly take any oi her action designed to tacilitate, any inquiries or the making ofany
proposal that constitutes a Duke Takeover Proposal (as defined below) or {ii)participate in any
negotiations or substantive discussions regarding any Duke Takeover Proposal; provided,
however, that if, at any time prior to receipt of the Duke Shareholder Approval (the "Duke
A licable Period" ), the Board of Directors of Duke determines in good faith, aRer consultation
with its legal and financial advisors, that a Duke Takeover Proposal that was not solicited by it
and that did not otherwise result from a breach (other than in immaterial respects) of this Section
4.04(a) is, or is reasonably likely to result in, a Duke Superior Proposal (as defined in Section
4.04{b)),and subject to providing prior written notice of its decision to take such action to
Cinergy and compliance with Section 4.04(c), Duke may (x) furnish information with respect to
Duke and its subsidiaries to the person making such proposal (and its representatives) pursuant to
a customary confidentiality agreement coniaining terms no less favorable to Duke than those set
forth in the Confidentiality Agreement (provided, that such confidentiality agreement shall not in

any way restrict Duke 6om complying with its disclosure obligations under this Agreement,
including with respect to such proposal, but such confidentiality agreement inay allow such party
to submit to Duke a proposal or offer relating to a transaction) and (y) participate in discussions
or negotiations regarding such proposal Duke, its subsidiaries and their representatives
immediately sha'll cease and cause to be terminated any existing activities, discussions or
negotiations with any parties with respect to any Duke Takeover Proposal. For purposes of this
Agreement, "Duke Takeover P~ro sal" means any bona fide inquiry, proposal orolfer l'romany
person relating to (i) any direct or indirect acquisition or purchase ofa business (a "Duke



Material Business" ) that constitutes 20'/o or more of the net revenues, net income or the assets
{including equity securities) of Duke and its subsidiaries, taken as a whale, {ii)any direct or
indirect acquisition or purchase of 20/~ or mare of any class of'voting securities of Duke or 20'/o
or more of the voting power ol any class of stock of any subsidiary of Duke owning, operating or
controlling a Duke Material Business, (iii) any tender offer or exchange offer that if
consummated would result in any person beneficially owning 20% or more of any class of voting
securities of Duke or 20% or more of the voting power of any class of stock of any subsidiary of
Duke owning, operating or cantralling a Duke Material Business, or (iv) any merger,
consolidation, business combination, recapitalization, liquidation, dissolution or similar
transaction involving Duke or any such subsidiary ofDuke owning, operating or controlling a
Duke Material Business, in each case other than the transactions contemplated by this
Agreement.

(b) Except as contemplated by this Section 4.04, neither the Board of
Directors of Duke nor any committee thereaf shall (i) withdraw or modify, or propose publicly to
withdraw or modify, in a manner adverse to Cinergy, the approval or recommendation by such
Board of Directors or such committee of this Agreement or the Duke Merger, (ii) approve or
recommend, or propose publicly to approve or recommend, any Duke Takeover Proposal, or
(iii) cause Duke to enter into any letter of intent, agreement in principle, acquisition agreement or
other similar agreement (each, a "Duke Ac uiskion~Areement") related to any Duke Takeover
Praposa J. Notwithstanding the foregoing:

(i) in response to a Duke Takeover Proposal that was
not solicited by it and that did not otherwise result fram a breach (other than in

immaterial respects) of Section 4.04(a), during the Duke Applicable Pertod, the
Board of Directors ot Duke may, if it determines in good faith, aker consulting
with outside counsel, that the failure ta take such action would be reasonably
likely to result in a breach of the Board of Directors' fiduciary obligations under
applicable law, (A) withdraw or modify, or propose publicly to withdraw or
modify, the approval or recommendation by such Board of Directors or any
committee thereof of this Agreement or the Duke Merger, (8) approve or
recommend, or propose to approve or recommend, any Duke Superior Proposal,
or (C) terminate this Agreement pursuant ta Section 7 Ol(f), but only aller (l) in

the case ofeach of clauses (B)or (C), such Baard of Directors has determined in

good faith that such Duke Takeover Proposal constitutes a Duke Superior
Proposal, and P) in the case of clause (C), (I) Duke has notified Cinergy in

writing of the determination that such Duke Takeover Proposal constitutes a Duke
Superior Proposal and (ll) at least five business days fallowing receipt by Cinergy
of such notice, the Board of Directors af Duke has determined that such Duke
Superior Proposal remains a Duke Superior Proposal; and

(ii) in circumstances other than as provided in Section
4.04(b)(i), during the Duke Applicable Period, the Board ol Directors ofDuke

may, if it determines in goad faith, aAer consulting with outside counsel, that the
failure to take such action would be reasonably likely to result in a breach of the
Board of Directors' fiduciary obligations under applicable law, withdraw or
modify, or propose publicly to withdraw or modify, the approval or



recommendation by such Hoard of Directors or any committee thereof of this

Agreement or the Duke Merger, but only after (1) Duke has notified Cinergy in

writing that the Hoard of Directors of Duke is prepared to make the determination

set forth in this clause (ii}setting forth the reasons therefor in sufficient detail,

{2)for a period of five business days following Cinergy's receipt of the notice set
forth in cLiuse {1)of this sentence, Duke negotiates with Cinergy in good faith to
make such adjustinents to the terms and conditions of this Agreement, the

Mergers and the other transactions contemplated hereby as would enable the

Duke Board of'Directors to proceed with its recommendation of this Agreement,

the Duke Merger and the other transactions contemplated hereby and (3) at the

end of such five-business day period the Board of Directors of Duke maintains its

determination described in this clause (ii) (after taking into account Cinergy's

proposed adjustments to the terms and conditions of tliis Agreement, the Mergers

and the other transactions contemplated hereby).

For purposes of this Agreement, a "Duke Su erior Pro 1"

means any written Duke Takeover Proposal that the Board of Directors of Duke determines in

good Faith (aAer consultation with a financial advisor of nationally recognized reputation) to be

more favorable (taking into account (i) all financial and strategic considerations, including

relevant legal, financial, regulatory and other aspects of'such Duke Takeover Proposal and the

Mergers and the other transactions contemplated by this Agreement deemed relevant by the

Board of Directors, (ii} the identity of the third party inaking such Duke Takeovei' Proposal, and

{iii)the conditions and prospects for completion of such Duke Takeover Proposal) to Duke' s
shareholders than the Duke Merger and the other transactions contemplated by this Agreement

{taking into account all of the terms of any proposal by Cinergy to amend or modify the terms of
the Duke Merger', the Cinergy Merger and the other transactions contemplated by this

Agi'eemen(), except that (x}the reference to "20%'* in clauses (i},(ii) and (iii) of the definition ol
'*Duke Takeover Proposal*' in Section 4.04(a} shall be deeined to be a reference to "50%",(y) a
"Duke Takeover Proposal" shall only be deemed to re fer to a transaction involving Duke, and

not any of its subsidiaries or Duke Material Businesses alone, and (z) the references to "or any

subsidiary of Duke owning, operating or controlling a Duke Material Business" in clauses (ii),
(iii) and (iv) shall be deemed to bc deleted

(c) ln addition to the obligations of Duke set forth in paragraphs (a)
and (b) of this Section 4.04, Duke shall as promptly as practicable advise Cinergy, orally and in

writmg, of any request for information or of any Duke Takeover Proposal (and in any case

within 24 hours of such request or the receipt of such Duke Takeover Proposal), the principal

terms and conditions of surh request or Duke Takeover Proposal and the identity of the person

making such request or Duke Takeover Proposal. Duke shall keep Cinergy informed of the

status and details (including amendments or proposed amendments) of any such request or Duke

Takeover Proposal. Contemporaneously with any termination by Duke of this Agreement

pursuant to Section 7 01(b}(i),Duke shall provide Cinergy with a written verification that it has

conlplied with its obligations pursuant to this Section 4 03(c) (other than noncompliance which is

immaterial).

(d} Nothing contained in this Section 4.04 shall prohibit Duke from (i)
taking and disclosing to its shareholders a position contemplated by Rule 14e-2{a)promulgated



under the Exchange Act or from making any disclosure to Duke's shareholders if, in the good
faith judgment of the Board of Directors of Duke, after consultation with outside counsel, failure

so to discase would bc inconsistent with its abhgatiarks utider applicable law or (ii) taking
actions permitted by Section 4.02(f).

Section 4.05 Other Actions. Each ofCinergy and Duke shall use its

reasonable best efforts not to, and shall. use its reasonable best efforts not to permit any of their

respective subsidiaries to, take any action that woukl, or that could reasonably be expected to,
result in (i) any of the representations and warranties of such party set forth in this Agreement
that is qualified as to materiality becoming untrue, (ii) any of such representations and warranties '

that is not so qualified becoming untrue in any material respect, or (iii) any condition to the

Mergers set forth in Article Vl not being satisfied.

Section 4.06 Coordination of Dividends, From the date of this Agreement
until the Effective Time, Duke and Cinergy shaH coordinate with each other regarding the
declaration and payment of dividends in respect of the shares of Cinergy Common Stock and

Duke Common Stock and the record dates and payment dates relating thereto, including, if
applicable, through the payment of the special dividend contemplated by Sectians 4 Ol(c)(i)(A)
and 4.02(c)(i){A), it being the intention ofCinergy and Duke that na hoMer of Cinergy Common
Stock, Duke Common Stock or Company Common Stock shall receive two dividends, or fail to
receive one dividend, for any single calendar quarter with respect to its shares ofCinergy
Corrunon Stock or Duke Comman Stock, as the case may he, and/or any shares ofCompany
Common Stock any such holder receives in exchange therefor pursuant to the Mergers.

Section 4.07 ~Redem tion ofDuke Preferred Stock end Duke Pret'orred Stock
A. Priar to the Duke Effective Time, Duke shall caH for redemption all outstanding shares of
Duke Preferred Stock and Duke Preferred Stock A at a redemptian price equal to the amounts

then required to be paid upon redemption of the applicable series of Duke Preferred Stock or
Duke Preferred Stock A, as the case may be, pursuant to the term ofeach such series, together
with all dividends accrued and unpaid to the date of such redemption. Duke shall use its
reasonable best efforts to redeem all shares of Duke Preferred Stock and Duke Preferred Stock A
so that no such shares shall be deemed to be outstanding as of the Duke EITective Time.

Section 4.08 Transfer of Certain Assets. Each of Duke, Cinergy and the

Company shall, and shall cause each of their subsidiaries to, use their reasonable best efforts
prior to the Closing to obtain all consents and approvals necessary to distribute at the Closing, or
as soon as reasonably possible tbereaAer, the generation stations set forth on Section 4.08 of the

Duke Disclosure Letter, (together the "Transferred Assets" ) to the Company and subsequently to
contribute the Transferred Assets ta The Cincinnati Gas k, Electric and shaH eAect such
distribution and contribution as promptly as practicabIe following the Cinergy Effective Time,
subject to the receipt of al 1 such necessary consents and approvals.

ARTICLE V

Additional Agreements



Shareho
Section 5.0I P~re ration of the Form S-4 and t

s.
Prox Statement

(a) As soon as practicable following the date of this Agreement,
Cinergy and Duke shall prepare and file with the SEC the Jaint Proxy Statement and Cinergy,
Duke and the Company shall prepare and file with the SEC the Form S-4, in which the Joint
Proxy Statement will be included. Each of Cinergy, Duke and the Company shall use its

reasonable best efforts to have the Form S-4 declared effective under the Securities Act as
proinptly as practicable after such filing. Cinergy will use its reasonable best efforts to cause the
Joint Proxy Statement to be mailed to Cinergy's shareholders, and Duke will use its reasonable
best eAorts to cause the Joint Proxy Statement to be mailed to Duke's sharehoklers, in each case
as promptly as practicable after the Form S-4 is declared effective under the Securities Act.
Fach. party hereto shall also take any action required to be taken under any applicable state or
provincial securities laws in connection with the issuance of Company Common Stock in the
Mergers and each party shall furnish all information concerning itself and its shareholders as
may be reasonably requested in connection with any such action. Each party will advise the
others, promptly after it receives notice thereof, of the time when the Form S-4 has become
effective or any supplement or amendment has been filed, the issuance ofany stop order, the

suspension of the qualification of the Company Common Stock issuable in connection with the
Mergers for offering or sale in any jurisdiction, ar any request by the SEC for arnendrnent of the
Joint Proxy Statement or the Form S-4 or comments thereon and responses thereto or requests by
the SEC for additional information. lf prior to the Effective Time any event occurs with respect
to Cinergy, Duke or any subsidiary ofCinergy or Duke, respectively, or any change occurs with

respect to information supplied by or on behalf ofCinergy or Duke, respectively, for inclusion in

the Joint Proxy Statement or the Form S-4 that, in each case, is required to be described in an
amendment of, or a supplement (o, the Joint Proxy Statement or the Form S-4, Cinergy or Duke,
as applicable, shall promptly notify the other and the Company of such event, and Cinergy or
Duke, as applicable, shall cooperate with the Company in the prompt filing with the SEC of any
necessary amendment or supplement to the Joint Proxy Statement and the Form S-4 and, as
required by law, in disseminating the information contained in such amendment or supplement to
Cinergy's shareholders and to Duke's shareholders.

(b) Cinergy shall, as soon as reasonably practicable following the date
of this Agreemcnt, duly call, give notice of, convene and hald a meeting of its shareholders (the
"Ciner Shareholders Meetin ") for the purpose of obtaining the Cinergy Shareholder
Approval. Without limiting the generality af the foregoing, Cinergy agrees that its obligations
pursuant to thc first sentence of this Section 5 Ol (b) shall not be affected by (i}the
commenccrnent„public proposal, public disclosure or communication to Cinergy of any Cinergy
Takeover Proposal, (ii) the withdrawal or modification by the Board ofDirectors ofCinergy of
its approval or recommendation of this Agreement, the Cinergy Merger or the other transactions

contemplated hereby, or (iii) the approval or recommendation ofany Cinergy Superior Proposal.
Notwithstanding any of the events set forth in clauses (i), (ii}and (iii}of the immediately

preceding sentence, in the event Cinergy fulfills its obligations pursuant ta this Section S.OI(b}
and the Cinergy Shareholder Approval is not obtained at the Cinergy Shareholders Meeting,
Duke shall not thereafter have the right to terminate this Agreement pursuant to Sections
7.0l(h)(i) as a result of the Board of Directors of Cinergy {orany committee thereof) having,
pursuant to Section 4.03(b)(ii}, withdrawn or modified, or proposed publicly to withdraw or
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modify, the approval or recommendation by such Board ol Directors of this Agreement or the

Cinergy Merger, ttrouatnt Duke shall retain att other rights to terminate this Agreement set forth

in Section 7.0l.

(c) Duke shall, as soon as reasonably practicable following the date of
this Agreement, duly call, give notice of, convene and hold a meeting of its shareholders {the

Without limiting the generality of the foregoing, Duke agrees that its obligations pursuant to the

first sentence of this Section 5.0l {c)shall not be affecte by (i) the conunencement, public

proposal, public disclosure or communication to Duke of any Duke Takeover Proposal, {ii)the

withdrawal or modification by the Board of Directors of Duke of its approval or recommendation

of this Agreement, the Duke Merger or the other transactions contemplated hereby, or {iii) the

approval or recommendation of any Duke Superior ProposaL Notwithstanding any of the events

set forth in clauses (i), (ii) and (iii) of the immediately preceding sentence, in the event Duke

fulfills its obligations pursuant to this Section 5.01(c)and the Duke Shareholder Approval is not

obtained at the Duke Shareholders Meeting, Cinergy shall not thereafter have the right to

terminate this Agreement pursuant to Sections 7.0 l(g){i) as a result of the Board of Directors of
Duke (or any committee thereof} having, pursuant to Section 4.04{b)(ii), withdrawn or modified,

or proposed publicly to withdraw or modify, the approval or recommendation by such Board of
Directors of this Agreement or the Duke Merger, provided Cinergy shall retain all other rights to
terminate this Agreement set forth in Section 7.01.

(d) Cinergy and Duke will use their reasonable best efforts to hold the

Duke Shareholders Meeting and the Cinergy Shareholders Meeting on the same date and as soon
as practicable aAer the date of this Agreement.

Section 5.02 Letters of Ciner 's Accountants. Cinergy shall use its

reasonable best efforts to cause to be delivered to Duke two letters from Cinergy's independent

accountants, one dated a date within two business days before the date on which the Form S-4
shall become effective and one dated a date within two business days before the Closing Date,
each addressed to Duke, in form and substance reasonably satisfactory to Duke and customary in

scope and substance for comfort letters delivered by independent public accountants in

connection with registration statements similar to the Form S-4.

Section 5.03 Letters of Duke's Accountants Duke shall use its reasonable

best efforts to cause to be delivered to Cinergy two letters from Duke's independent accountants,

one dated a date within two business days before the date on which the Form S-4 shall become
effective and one dated a date within two business days before the Closing Date, each addressed

to Cinergy, in form and substance reasonably satis factory io Cinergy and customary in scope and

substance for comfort letters delivered by independent public accountants in connection with

registration statements similar to the Form S-4.

Section 5.04 Access to information Effect of Review.

{a) Access. Subject io the Confidentiality Agreement, to the extent

permitted by applicable law, each of Cinergy and Duke shall, and shall cause each of its

respective subsidiaries to, and, so long as consistent with its confidentiality obligations under its



applicable agreements, shall use its respective reasonable best efforts to cause the Cinergy Joint
Ventures and Duke Joint Ventures, respectively, to, afford io the other party and to the officers,
employees, accountants, counsel, tinancial advisors and other representatives ofsuch other party
reasonable access during normal business hours during the period prior to the Effective Time to
all their respective properties, books, contracts, commitments, personnel and records and, during
such period, to thc extent permitted by applicable law, each of Cinergy and Duke shall, and shall
cause each of its respective subsidiaries to, and, so long as consistent with its confidentiality
obligations under its applicable agreements, shall use its respective reasonable best efforts to
cause the Cinergy Joint Ventures and Duke Joint Ventures, respectively, to, (i) confer on a
regular and frequent basis with one or more representatives of the other party to discuss material
operational and regulatory matters and the general status of its ongoing operations, (ii}advise the
other party of any change or event that has had or could reasonably be expected to have a
material adverse effect on such party, and (iii) furnish promptly all other information concerning
its business, properties and personnel, in each case as such other party may reasonably request;
provided, however, that no actions shall be taken pursuant to this Section 5,04(a) that would
result in a waiver of the attorney/client privilege. Notwithstanding the foregoing, if a party
requests access to proprietary information o t the other party, the disclosure of which would have
a material adverse effect on the other party if the Closing were not to occur (giving effect to the
requesting party*s obligations under the Confidentiality Agreeinent}, such information shall only
be disclosed to the extent reasonably agreed upon by the ch~ef financial officers {ortheir

designees) ofCinergy and Duke. All information exchanged pursuant to this Section 5.04(a)
shall he subject to the Confidentiality Agreement.

(b) Effect of Review No review pursuant to this Section 5.04 shall
have any effect for the purpose of determining the accuracy of any representation or wananty
given by any of the parties hereto to any of the other parties hereto.

Section 5.05 Re ulato Matters Reasonable Best Efforts.

(a) Re ulator A rovals. Each party hereto shall cooperate and

promptly prepare and file all necessary documentation, to effect all necessary applications,
notices, petitions and filings, and shall use reasonable best efforts to take or cause to be taken all
actions, and do or cause to be done all things in order to obtain all approvals and authorizations
of all Governmental Authorities, necessary or advisable to consummate and make effective, in

the most expeditious manner reasonably practicable, the Mergers and the other transactions
contemplated by this Agreement, including the Cinergy Required Statutory Approvals and the
Duke Required Statutory Approvals; provided, however, that Ciuergy shall have prituary

responsibility for lhe preparation and filing of any related applications, filings or other materials
with the PUCO, the itlRC aod the KPSC aed, provided, Rtrther, that Duke shall have primary
responsibility for the preparation and filing of any related applications, filings or other materials
with the NCUC and the PSCSC. Cinergy shall have the right to review and approve in advance
all characterizations of'the information relating io Cinergy, on the one hand, and Duke shall have
the right to review and approve in advance all characterizations of the information relating to
Duke, on the other hand, in either case, that appear in any application, notice, petition or filing
made in connection with the Mergers or the other transactions contemplated by this Agreement.
Cinergy and Duke agree that they wil} consult and cooperate with each other with respect lo the
obtaining of all such necessary approvals and authorizations of Governmental Authorities. On or



about the date which is the twelve-month anniversary of the date of this Agreement, the parties
shall mutually determine in good faith whether the failure to extend the dates set forth in Section
7.0 l {b)(t) would be reasonably likely to result in the failure to receive required consents and
approvals from Governmental Authorities in light of the facts «nd circumstances in existence on
or about such twelve-month anniversary, and if the parties determine that such an extension is
appropriate, they shall negotiate the terms and length of such extension in good kith.

(b} Further Actions. Upon the terms and subject to the conditions set
forth in this Agreement, each of the parties agrees to use its reasonable best efforts to take, or
cause to be taken, all actions, and to do, or cause to be done, and to assist and cooperate with the
other parties in doing, all things reasonably necessary or advisable to consummate and make
effective, in the most expeditious manner reasonably practicable, the Mergers and the other
transactions contemplated by this Agreement, including (i) the defending of any lawsuits or other
legal proceedings, whether judicial or administrative, challenging this Agreement or the
consummation ot the transactions contemplated by this Agreement, including seeking to have

any stay or temporary restraining order entered by any court or other Governmental Authority
vacated or reversed, and (ii) the execution and de]ivery of any additional instruments necessary
to consummate the transactions contemplated by this Agreement, Notwithstanding the
foregoing„as used in this Section 5.05„"reasonable best efforts" shall not include nor require any

party, except as set forth in Section 5 05(b) of the Duke Disclosure Letter, to (A) sell, or agree to
sell, hold or agree to hold separate, or otherwise dispose or agree to dispose of any asset, in each
case if such sale, separation or disposition or agreement with respect thereto (i) would,
individually or in the aggregate, reasonably be expected to have a material adverse effect on the

Company, Cinergy or Duke (provided that for the purposes ofdetermining whether a potenttal
adverse effect would constitute a material adverse effect for the purposes of this clause (i), each
of' the Company, Cinergy and Duke and their respective subsidiaries, taken as a whole„shall each
be deemed to be a consolidated group of entities of the size and scale of Cinergy and its
subsidiaries, taken as a whole), (ii) would involve any capital stock of Duke Energy Gas
Transmission Corporation or any capital stock of'its subsidiaries or any of their respective assets,
other than a de minimis amount of such assets or (iii) is of'the Transferred Assets or with respect
to the Transferred Assets and as a result of such sale, separation, disposition or agreement with

respect thereto, thereafter the remaining Transferred Assets held by Duke or its subsidiaries
would include less than l,500 megawatts, or (8) conduct or agree to conduct its business in any
particular manner if such conduct or agreement with respect thereto would, individually or in the
aggregate, reasonably be expected to have a material adverse effect on the Company, Cinergy, or
Duke (provided that for the purposes of determining whether a potential adverse effect would
constitute a material adverse effect for the purposes of this clause (ii), each of the Company,
Cinergy and Duke and their respective subsidiaries, taken as a whole, shall be deemed to be a
consolidated group of entities of the size and scale ofCinergy and its subsidiaries, taken as a
whole.

(c) State Anti-Takeover Statutes, Without limiting the generality of
Section 5.05(b), Cinergy and Duke shall (i) take all action necessary to ensure that no state anti-
takeover statute or similar statute or regulation is or becomes applicable to the Mergers, this

Agreement or any of the other transactions contemplated by this Agreement and {ii)if any state
anti-takeover statute or similar statute or regulation becomes applicable to the Mergers, this
Agreement or any other transaction contemplated by this Agreement, take all action necessary to



ensure that the Mergers and the other transactions contemplated by this Agreement may be
consummated as promptly as reasonably practicablc on the terms contemplated by this

Agreement and otherwise to minimize the etTect of such statute or regulation on the Mergers and

the other transactions contemplated by this Agrecmcnt.

Section 5.06 Stock 0 tions Restricted Stock and E uit Awards Stock Plans.

(a)

(i) At the Effective Time, aH outstanding stock options
(the "Ciner Em lo ee Stock 0 tions") granted under the Cinergy Employee
Stock Option Plans, whether vested or unvested, shall be converted into an option
to acquire, on the same terms and conditions as were applicable under such

Cinergy Employee Stock Option, including vesting (taking into account any
acceleration of vesting that may occur as a result of the transactions contemplated

hereby), a number of shares ofCompany Common Stock equal to the number of
shares of Cinergy Common Stock subject to such Cinergy Employee Stock
Option immediately before the Cinergy Effective Time multiplied by the Cinergy
Ratio (rounded to the nearest whole share) at a price per share ol'Company
Common Stock equal to the price per share under such Cinergy Stock Option
divided by the Cinergy Ratio (rounded to the nearest cent) (each, as so adjusted, a
"Ciner Ad usted 0 tion*');

(ii) Prior to the Effective Time, Cinergy shall make such
other changes to the Cinergy Employee Stock Option Plans as Cinergy and Duke
may agree are appropriate to give effect to the Cinergy Merger;

(iii) At the Effective Time, each restricted sharc of
Cinergy Common Stock ("Ciner Restricted Stock") shall be converted into a
number of restricted shares ofCompany Common Stock equal to the number of
restricted shares of Cinergy Common Stock multiplied by the Cinergy Ratio, on
the same terms and conditions as were applicable to such share of Cinergy
Common Stock, including vesting (taking into account any acceleration of vesting
that may occur as a resuh of the transactions contemptated hereby) ("Coiner

Ad usted Restricted Stock"); and

(iv) except as disclosed in Section 5.06(a) of the Cinergy
Disclosure Letter, all outstanding finergy equity or equity-based awards other
than Cinergy Employee Stock Options and Cinergy Restricted Stock (together,

Cinergy Effective Time shall be converted into an equity or equity-based award in

respect of a number ol shares of'Company Common Stock equal to the number of
Cinergy Common Stock represented by such award multiplied by the Cinergy
Ratio, on the same terms and conditions as were applicable to such Cinergy equity
or equity-based award, including vesting (taking into account any acceleration of
vesting that may occur as a result of the transactions contemplated hereby)
("~Ciner ~Ad'usted Awards" ).



(v) Prior to the Cinergy EfTective Time, the Board of
Directors of Cinergy (or, if appropnate. any committee administering the Cinergy
Employee Stock Option Plans) shall adopt such resolutions or take such other
actions as may be required to effect the foregoing and to ensure that the
conversion pursuant to Section 2,01(b) of the Cinergy Common Stock held by any
director or officer ofCinergy and the conversion pursuant to this Section 5.06(a)
into Cinergy Adjusted Options of Cinergy Employee Stock Options, Cinergy
Adjusted Restricted Stock ofCinergy Restricted Stock and Cinergy Adjusted
Awards of Cinergy Awards held by any director or otTicer of Cinergy will be

eligible for exemption under Rule 16b-3(e) under the Exchange Act
Notwithstanding anything in Section 5 06(a) to the contrary, to the extent that the

adjustments set forth in Section 5.06{a}would otherwise tesuh in the adjustment
being treated as a new grant of stock options or deferred compensation under
Section 409A of the Code, the number of shares subject to any Cinergy Adjusted
Option, Cinergy Adjusted Restricted Stock or Cinergy Adjusted Awards
converted pursuant to Section 5.06(a) and the exercise price per share of any
Cinergy Adjusted Option converted pursuant to Section 5.06(a) shall be
determined in a manner that will not result in such conversions being treated as a
new grant of stock options or deferred compensation under Section 409A of the
Code and most closely reflects the economics of the adjustment pursuant to
Section 5.06(a).

(b)

(i) At the Duke EKective Time, all outstanding stock
options (the "Duke Em lo ee Stock 0 tions") granted under the Duke Option
Plans, whether vested or unvested, shall bc converted into an option to acquire„on
the same terms and conditions as were applicable under such Duke Employee
Stock Option after taking into account the transactions contemplated hereby, the

same number of shares o fCompany Common Stock at the same price per share of
Company Common Stock (each, as so adjusted, a "Duke Ad usted 0 tion", and,

* '*""
(ii) Prior to the Duke Effective Time, Duke shall make

such other changes to the Duke Option Plans as Cinergy and Duke may agree are
appropriate to give effect to the Duke Merger,

(iii) At the Duke Ei'fective Time, each restricted share of
Duke Common Stock (the "Duke Restricted Stock") shall be converted into a
restricted share ofCompany Common Stock, on the same terms and conditions as
were applicable to such share of Duke Common Stock aSer taking into account
the transactions contemplated hereby (thc "Duke Ad usted Restricted Stock"); and

(iv) except as disclosed in Section 5.06(b) of the Duke
Disclosure 1 etter, all outstanding Duke equity or equity-based awards other than

Duke Employee Stock Options and Duke Restricted Stock (together, "Duke
Awards" ), whether vested or unvested, as of immediately prior to the Duke
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Effective Time shall be converted into an equity or equity-based award in respect
of the same number of shares ofCompany Common Stock, on the same terms and

conditions as were applicable to such Duke equity or equity-based award aAer

Awards" )

(v) Prior to the Duke Effective Time, the Board of
Directors of Duke (or, if appropriate, any committee administering the Duke
Option Plans) shall adopt such resolutions or take such other actions as may be
required to effect the foregoing and to ensure tha( the conversion pursuant to
Section 2.0 l (a) of the Duke Common Stock held by any director or officer of
Cinergy and the conversion pursuant to this Section 5.06(b) into Duke Adjusted
Options of Duke Employee Stock Options, Duke Adjusted Restricted Stock of
Duke Restricted Stock and Duke Adjusted Awards of Duke Awards held by any
director or oAicer of Duke will be eligible for exemption under Rule 16b-3(e)
under the Exchange Act Notwithstanding anything in Section 5.06(b) to the
contrary, to the extent that the adjustments set forth in Section 5 06(b) would
otherwise result in the adjustment being treated as a new grant of stock options or
deferred compensation under Section 409A of the Code, the number of shares
subject to any Duke Adjusted Option, Duke Adjusted Restricted Stock or Duke
Adjusted Awards converted pursuant td Section 5 06(b) and the exercise price per
share of any Duke Adjusted'Option converted pursuant to Section 5.06{b)shaH be
determined in a manner that will not result in such conversions being treated as a
new grant of stock options or deferred compensation under Section 409A of the
Code and most closely reflects the economics of the adjustment pursuant to
Section 5.06{b).

(c) Prior to the Duke Effective Time, the Board of Directors of the

Company shall adopt such resolutions or take such other actions as may be required to ensure to
the maximum extent permitted by law that the conversion pursuant to Section 2.01(b) of the

Duke Common Stock held by any dirertor or oAicer of Duke, the conversions pursuant to
Section 5.06{b),the conversion pursuant to Section 2.01(a) of the Cinergy Common Stock held

by any director or oAicer ofCinergy and fhe conversion pursuant to Section 5.06(a) will be

eligible for exemption under Rule 1 6b-3(e) under the Exchange Art. Prior to the Cinergy
Effective Time or the Duke Effective Time, as the case may be, Duke and Cinergy, as applicable,
shall each deliver to the holders of Cinergy Employee Stock Options and Duke Employee Stock

pursuant to the respective Cinergy Employee Stock Option Plans or Duke Option Plans, as the
case may be (collectively, the "Stock Plans" ), and the agreements evidencing the grants of such
Stock Options, and that such Stock Options and agreements shall be assumed by the Company
and shall continue in effect on the same terms and conditions (subject to the adjustments required

by this Section 5.06 aAer giving etfect to the Mergers).

(d) Except as otherwise contemplated by this Agreement and except to
the extent required under the respective terms of the Stock Options, all restrictions or limitations

on transfer and vesting with respect to Stock Options awarded under the Stock Plans, or any
other plan, program or arrangement of Cinergy, Duke or any ol their subsidiaries, to the extent
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that such restrictions or limitations shall not have already lapsed, shall remain in full force and
effect with respect to such Stock Options aAer giving effect to lhe Mergers and the assumption
by the Company as set forth above,

(e) At the Cinergy Effective Time, by virtue of the Mergers, the Stock
Plans shall be assumed by the Company, with the result that all obligations of Cinergy and Duke
under the Stock Plans, including with respect to awards outstanding at the Effective Time under

each Stock Plan, shall be obligations of the Company following the Effective Time. Prior to the
Cinergy Effective Time, the Company shaH take all necessary actions for the assumption of the
Stock Plans, including the reservation, issuance and listing ofCompany Common Stock in a
number at least equal to the number of shares of Company Common Stock that will be subject to
Adjusted Options. As promptly as practicable following the Cinergy Effective Time, the
Company shall prepare and file with the SEC a registration statement on Form S-g (or another

appropriate form) registering a number of shares of Company Common Stock determined in

accordance with the preceding sentence. Such registration statement shaH be kept effective (and
the current status of the prospectus or prospectuses required thereby shall be maintained) at least
for so long as Adjusted Options remain. outstanding.

Section 5.07 Em lo ee Matters. .

(a) Following the Cinergy Effective Time, the Company will (subject
to this Section 5.07 and Section 5 08), or, as applicable, wiH cause its subsidiaries to, honor aH

obligations under any contracts, agreements, collective bargaining agreements, plans (as such

may be amended in accordance with this Agreement) and commitments ofCinergy and Duke
and their respective subsidiaries that exist on the date of this Agreement (or as established or
amended in accordance with or permitted by this Agreement) that apply to any current or former

employee, or current or former director, of Cinergy or Duke or any of their subsidiaries;
provided, however, that this undertaking is not intended to prevent the Company or its

subsidiaries 6orn enforcing such contracts, agreements, collective bargaining agreements, plans

(as such may be amended in accordance with this Agreement) and commitments in accordance
with their terms, including any reserved right to amend, modify, suspend, revoke or terminate

any such contract, agreement, collective bargaining agreement or commitment. The Company
acknowledges on behalf of itself and its subsidiaries that the Mergers and the transactions
contemplated by this Agreement shall constitute a "Change of Control" or a "Change in

Control, "as applicable under the Cinergy Employee Stock Options and Cinergy Employee
Benefit Plans Until the first anniversary of the Effective Time, the Company shall provide, or
shall cause to be provided, to each individual who is an employee of Cinergy or its subsidiaries
(exclusive of any individual who is employed subject to a collective bargaining agreement)
immediately prior to the Cinergy Effective Time ("Ciner Em lo ees") compensation and

benefits from tiine to time tha( are no less favorable, in the aggregate, than the compensation and
benefits provided to Cinergy Employees immediately prior to the Effective time.

(b) At {he Cinergy Effective Time, it shall be the intent of the

Company, that (subject to obligations under applicable law and applicable collective bargaining
agreements) (i) any reductions in the employee work force of the Company and its subsidiaries
shall be made in light of the circumstances and the objectives to be achieved, giving
consideration to previous work history, job experience and qualifications and such other factors



as the Company and its subsidiaries consider appropriate, without regard to whether employment
prior to tile Effective Time was with Cmergy and its subsidiaries or Duke and its subsidiaries,
and any employees whose employment is terminated or jobs are eliminated by the Company or
any of its subsidiaries during such period shall be cntitkd to participate on a fair and equitable
basis (as determined by the Company and its subsidiaries) in the job opportunity and
ernploymcnt placement progiains offere by the Company or any of its subsidiaries for which

they are eligible and (ii) employees shall be entitled to participate in all job training, career
development and educational programs of'the Company and its subsidiaries for which they are
eligible, and shall be entitled to be considered for any job opportunities with the Company and
its subsidiaries, in each case without regard to whether employment prior to the Cinergy
Effective Time was with Cinergy and its subsidiaries or Duke and its subsidiaries. I)ntil the later
to occur of (w) the first anniversary of the Cinergy Effective Time and (x) December 31, 2007
(the "Severance Maintenance Period" ), Cinergy Employees shall be eligible to receive severance
benefits (exclusive of severance benefits provided pursuant to individual agreements or pursuant
to arrangements covering only select highly compensated or manageinent employees) in amounts
and on terms and conditions no less favorable than the more favorable of (y) those provided to
Cinergy Einployees pursuant to poliries in effect immediately prior to the Cinergy Effective
Time, or (z) those provided to similarly situated employees of Duke or its subsidiaries

immediately prior to the Effective Time pursuant to poliries (other than the DENA Asset
Partners, L,P. 2003-2005 Severance Benefits Plan) as in effect from time to time during the
Severance Maintenance Period.

(c} Subject to its obligations under applicable law and applicable
collective bargaining agreements, the Company and its subsidiaries shall give credit under each
of their respective employee benefit plans, programs and arrangements to employees for all
service prior to the Cinergy Effective Time with Cinergy or Duke or their respective subsidiaries,
as applicable, or any predecessor employer (to the extent that such credit was given by Cinergy
or Duke or any of their respective subsidiaries, as applicable) for all purposes tor which such
service was taken into account or recognized by Cinergy or Duke or their respective subsidiaries,
as applicable, but not to the extent crediting surh service woulrl result in duplication ofbenefits
(including for benefit accrual purposes under defined benefit pension plans).

Section 5.08 lndeinnification Excul ation and Insurance.

(a} Each of the Coinpany, Cinergy, Duke, Merger Sub A and Merger
Sub B agrees tha(, to the fullest extent permitted under applicable law, all rights to
indemnification and exrulpation from liabilities for acts or omissions occurring at or prior to the

Cinergy Effective Time now existing in favor of the current or former directors, officers,
employees or fiduciaries under benefit plans currently indemnified of Cinergy and its

subsidiaries or Duke and its subsidiaries, as the case may be, as provided in their respective
certificate or articles of incorporation, by-laws (or comparable organizational documents) or
other agreements providing indemnification shall survive the Mergers and shall continue in full

force and effect in accordance with their terms. In addition, from and after the Cinergy Effective
Time, directors, officers, employees and fiduciaries under benefit plans currently indemnified of
Cinergy or Duke or their respective subsidiaries who become directors, officers, employees or
fiduciaries under benefit plans of the Coinpany will be entitled to the indemnity rights and



protections af'forded to directors. officers, employees and fiduciaries under benefit plans of the
Company.

{b) For sir years aAer the Effective Time, the Company shall maintain
in effect the directors' and officers' liability (and fiduciary) insurance policies currently
maintained by Cinergy and Duke covermg acts or omissions occurring on or prior to the
Effective Time with respect to those persons who are currently covered by Cinergy's and Duke' s
respective dirertors' and officers' liability (and fiduciary) insurance policies on terms with

respect to such coverage and in amounts no less favorable than those set forth in the relevant

policy in effect on the date of this Agreement. If such no less favorable insurance coverage
cannot be maintained, the Company shall maintain the most advantageous policies ofdirectors'
and officers' insuranre otherwise obtainable. In addition, each of Duke and Cinergy may
purchase a six-year "tail" prepaid policy prior to the Effective Time on terms and conditions no
less advantageous to the Cinergy Indemnified Parties and Duke Indemnified Parties, or any other
person entitled to the benefit of Sections 5 08(a) and (b), as applicablc, than the existing
directors' and officers' liability (and fiduciary) insurance maintained by Duke or Cinergy, as the
case may be, covering without limitation the transactions contemplated hereby. If such "tail"
prepaid pohcy has been obtained by Duke or Cinergy, as the case inay be, prior to the Effective
Time, the Company shall, and shall cause Duke or Cinergy, as the case may be, afler the
Effective Time, to maintain such policy in full force and effect, for its full term, and to continue
to honor their respective obligations thereunder

(c) From and after the Cinergy Effective Time, each of the Company
and the corporation surviving the Cinergy Merger (the "Ciner Survivin Co ration" ) agrees
that it will jointly and severally indemnify and hold harmless each present director and officer ot
Cinergy or any of'its subsidiaries (in each rase, for acts or failures to act in such capacity),
determined as of the date hereof, and any person who becomes such a director or officer between
the date hereof and the Cinergy Effective Time (collertively, the "Ciner Indemnified Parties" ),
against any costs or expenses (including reasonable at torneys' fees), judgments, fines, losses,
claims, damages or liabilities (collectively, 'Costs" ) incurred in connection with any claim,
action, suit, proceeding or investigation, whether civil, criminal, administrative or investigative,
arising out of matters existing or occurring at or prior to the Cinergy Effective Tiine, whether

asserted or claimed prior to, at or after the Cinergy Effective Time (including any matters arising
in connection with the transactions contemplated by this Agreement), to the fullest extent
permitted by applicable law (and the Company or the Cinergy Surviving Corporation shall also
advance expenses as incurred to the fullest extent permined under applicable iaw, provided that

if required by applicable law the person to whom expenses are advanced provides an undertaking
to repay such advances if it is ultimately determined that such person is not entitled to
indemniticationi; and provided, further, that any determination as to whether a Cinergy
Indemnified Person is entitled to indemnification or advancement of expenses hereunder
pursuant to applicable law shall be made by independent counsel jointly selected by the Cinergy
Surviving Corporation and such Cinergy indemnified Person.

(d) From and aller the Duke Effective Time, each of the Coinpany and
Duke Power LLC, as the successor to the corporation surviving the Duke Merger, agrees that it

will jointly and severally indemnify and hold harmless each present director and officer of Duke
or any of its subsidiaries {in each case, for acts or failures to act in such capacity), determined as
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of the date hereof, and any person who becomes such director or oKicer between the date hereof
and the Duke Effective Time (rallectively, the "Duke indemnified Parties" ), against any Costs
incurred in connection with any claim, action, suit, proceeding or investigation, whether civil,
criminal, administrative or investigative, arising out of matters existing or occurring at or prior to
the Duke Effective Tine, whether asserted or claimed prior to, at or after the Duke Effective
Time (including any matters arising in connection with the transactions contenplated by this

Agreement), to the fullest extent permitted by applicable law (and the Company or Duke Power
LLC shall also advance expenses as incurred to the fullest extent permitted under applicable law,
provided that it required by apphcabie iaw the person to whom expenses are advanced provides
an undertaking to repay such advances if it is ultimately determined that such person is not
entitled to indemnification); snd provided, Lurther, that any determination as to whether a Duke
Indemnified Person is entitled to indenmi ication or advanceinent of expenses hereunder
pursuant to applicable law shall be made by independent counsel jointly selected by the Duke
Power LLC and such Duke Indemnified Person.

(e) The obligations of the Company, the Cinergy Surviving
Corporation and Duke Power LLC under this Section 5 08 shall not be terminated or modified by
such parties in a manner so as to adversely affect any Cinergy Indemnified Party, Duke
Indemnified Party, or any other person entitled to the benefit of Sections 5.08(a) and (b), as the
case may be, to whom this Section 5.08 applies without the consent of the affected Cinergy
Indemnified Party, Duke Indemnified Party, or such other person, as the case may be. If the

Company, the Cinergy Surviving Corporation or Duke Power LLC or any of its respective
successors or assigns (i) shall consolidate with or merge into any other corporation or entity and
shall not be the continuing or surviving corporation or entity of such consolidation or merger or
(ii) shall transfer all or substantially all of its properties and assets to any individual, corporation
or other entity, then, and in each surh case, proper provisions shall be inade so that the
successors and assigns of the Company, the Cinergy Surviving Corporation or Duke Power LLC,
as the case may be, shall assume all of the obligations set forth in this Section 5.08.

(f) The provisions of'Section 5 08 are (i) intended to be for the benefit
of, and will be enforceable by, each indemnified party, his or her heirs and his or her
representatives and (ii) in addition to, and not in substitution for, any other rights to
indemnification or contribution that any surh person may have by contract or otherwise.

Section 5.09 Fees and Ex enses,

{a) Except as provided in this Section 5.09, all fees and expenses
incurred in connection with the Mergers, this Agreement and the transactions conteinplated by
this Agreement shall be paid by the party incurring such fees or expenses, whether or not the
Mergers are consuinmaied, except that each of Cinergy and Duke shall bear and pay one-half of
the costs and expenses incurred in connertion with (l) the filing, printing and mailing of the
Form S-4 and the Joint Proxy Statement (including SEC filing fees) and (2}the filings of the
premerger notification and report forms under the HSR Act (including filing fees). The
Company shall file any return with respect to, and shall pay, any state or local taxes (inc)uding
any penalties or interest with respect thereto), if any, that are attributable to (i) the transfer of the
beneficial ownership of Duke's real property and {ii) the transfer of Duke Common Stock
pursuant to this Agreement as a result ot the Mergers. Cinergy shall file any return with respect
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to, and shall pay, any state or local taxes (including penalties or interest with respect thereto), if
any, that are attributabie to (i) the transfer of the beneficial ownership of Cinergy's real property
and (ii) the transfer ofCincrgy Common Stock pursuant to this Agreement as a result of the
Mergers. Cincrgy, Duke and the Company shall cooperate with respect to the filing ofsuch
returns, including supplying any information that is reasonably necessary to complete such
fetllflls,

(b) ln the event that (i) following the Cinergy Shareholder Approval, a
Cinergy Takeover Proposal shall have been inade known to Cinergy or any person shall have

publicly announced an intention (whether or not conditional) to make a Cinergy Takeover
Proposal and thereaAer this Agreement is terminated by Cinergy pursuant to Section 7.01(b}(i),
(ii}prior to or during the Cinergy Shareholders Meeting (or any subsequent meeting of Cinergy
shareholders at which it is proposed that the Cinergy Merger be approved)„a Cinergy Takeover
Pioposal shall have been publicly disclosed or any person shall have publicly announced an
intention (whether or not conditional) to make a Cmergy Takeover Proposal, and thereafter this
Agreement is terminated by either Cinergy or Duke pursuant to Section 7.01(b){iii),(iii} this
Agreement is terminated by Cinergy pursuant to Section 7.0l{d),or {iv) this Agreement is
terminated by Duke pursuant to Section 7.0 l(h)(i} or (iii), then Cinergy shall immediately pay
Duke a fee equal to $300,000,000 (the "Ciner Termination Fee") imnus any amounts as may
have been previously paid by Cinergy pursuant to Section 5.09(d), payable by wire transfer of
same day funds; provided, however, that no Cinergy Termination pee shall be payable to Duke

(x) pursuant to clause (i) of this paragraph {b)unless and until within six months of such
termination Cinergy or any ot its subsidiaries enters into any Cinergy Acquisition Agreement or
consuinmates any Cinergy Takeover Proposal, in either case with the person (or an aAiliate of
such person) that made the Cinergy Takeover Proposal referred to in clause (i) of this paragraph

(b) or (y) pursuant to clause (ii) of this paragraph (b) unless and until within 18 inonths of such
termination Cinergy or any of its subsidiaries enters into any Cinergy Acquisition Agreement or
consuinmates any Cinergy Takeover Proposal, in either case with the person {oran affiliate of
such person) that made the Cinergy Takeover Proposal referred to in clause (ii) of this paragraph

(b) (for the purposes of the foregoing proviso the terins "Ciner Ac uisition A reement*' and
"Ciner Takeover Pro osal" shaH have the meanings assigned to such terms in Section 4.03
except that the reterences to "20'yo'" in the definition of "Cinergy Takeover Proposal" in

Section 4.03(a}shaH be deemed to be references to "35%"),in which event the Termination Fee
shall he immedrately payawe upon the first to occur of such events, and providgd, further if this
Agreement is terminated hy Duke pursuant to Section 7,0((h)(i) as a resuli of the Board of
Directors ofCinergy (or any committee thereof) having withdrawn or modified, or proposed
publicly to withdraw or modify, the approval or recommendation by such Board ofDirectors of
this Agreement or the Cinergy Merger primarily due to adverse conditions, events or actions of
or relating to Duke, the Cinergy Termination Fee shall not be payable to Duke

(c) ln the event that (i}following the Duke Shareholder Approval, a
Duke Takeover Proposal shall have been made known to Duke or any person shall have publicly
announced an intention {whether or not conditional) to make a Duke Takeover Proposal and
thereafter this Agreement is terminated by Duke pursuant to Section 7.01(b){i),(ii) prior to or
during the Duke Shareholders Meeting {orany subsequent meeting of Duke shareholders at

which it is proposed that the Duke Merger be approved), a Duke Takeover Proposal shaN have

been publicly disclosed or any person shall have publirly announced an intention (whether or not



conditional) to make a Duke Takeover Proposal, and thcrcaller this Agreement is terminated by
either Cinergy or Duke pursuant to Section 7.01(b)(ii), (iii) this Agrecrnent is terminated by
Duke pursuant to Section 7.01(f), or (iv) this Agrcemcnt is terminated by Cinergy pursuant to
Section 7.0l{g)(i)or (iii), then Duke shall immediately pay Cincrgy a fee equal to $500,000,000
(the "Duke Termination'") minus any amounts as may have been previously paid by Duke
pursuant to Section 5.09(e), payable by wire transfer of same day funds; provided, however that

no Duke Termination Fee she H be payable to Cinergy (x) pursuant to clause (i) of this

paragraph (c) unless and until within six months of such termination Duke or any of its

subsidiaries enters into any Duke Acquisition Agreement or consuminates any Duke Takeover
Proposal, in either case with the person {or an affiliate of such person) that made the Duke
Takeover Proposal referred to in clause (i) of this paragraph (c) or {y)pursuant to clause (ii) of
this paragraph (c) unless and until within 18 months of such termination Duke or any of its
subsidiaries enters into any Duke Acquisition Agreement or consummates any Duke Takeover
Proposal, in either case with the person (or an affiliate of such person) that made the Duke
Takeover Proposal referred to in clause (ii) of this paragraph (c) (for the purposes of the
foregoing proviso the terms "Duke Ac uisition A reementrs and "Duke Takeover Pro salas shall
have the meanings assigned to such terms in Section 4.04 except that. the references to "20'/0" in

the definition of "Duke Takeover Proposal" in Section 4.04(a) shall be deemed to be references
to "35%"),in which event the Termination Fee shall be immediately payable upon the first to
occur of such events, and provided, further, if this Agreement is terminated by Cinergy pursuant

to Section 7 Ol(g)(i) as a result ol the Board of Directors of Duke (or any committee
thereof) having withdrawn or modified, or proposed publicly to withdraw or modify, the

approval or recommendation by such Board of Directors of this Agreement or the Duke Merger

primarily due to adverse conditions, events or actions of or relating to Cinergy, the Duke
Termination Fee shall not be payable to Cinergy.

(d) lf this Agreement is terminated by Cinergy pursuant to
Section 7 Ol(b)(i) (and following the Cinergy Shareholder Approval a Cinergy Takeover
Proposal shall have been made known to Cinergy or any person shall have publicly announced

an intention (whether or not conditional) to make a Cinergy Takeover Proposal and in each case
there shall not have been a bona fide withdrawal thereof) or by Cinergy or Duke pursuant to
Section 7.01(b)(iii) {aAer the public disclosure of a Cinergy Takeover Proposal or the
announcement by any person of the intention (whether or not conditional) to make a Cinergy
Takeover Proposal and in each case there shall not have been a bona fide withdrawal thereof),
Cinergy shall reimburse Duke promptly upon demand, but in no event later than three business

days aAer the date of such demand, by wire transfer of same day 1'unds, for a)l fees and expenses,
incurred or paid by or on behalf of, Duke in connection with the Mergers, the Duke Conversion,
the Restructuring Transactions or the transactions conteinplated by this Agreement, including all
fees and expenses of counsel, investment banking firms, accountants, experts and consultants to
Duke; provided, however, that Cinergy shall not be obligated to make payments pursuant to this
Section 5.09(d) in excess of$35,000,000 in the aggregate.

(e) 1 f this Agreement is terminated by Duke pursuant to
Section 7.01(b){i)(and following the Duke Shareholder Approval a Duke Takeover Proposal
shall have been inade known to Duke or any person shall have publicly announced an intention

(whether or not conditional} to make a bona fide Duke Takeover Proposal and in each case there
shall not have been a bona fide withdrawal thereof) or by Cinergy or Duke pursuant to
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Section 7.0l(b){ii) (a Ger thc public disclosure of a bona fide Duke Takeover Proposal or the

announcement by any person of the intention (whether or not conditional) to make a bona fide

Duke Takeover Proposal and in each case there shall not have been a bona fide withdrawal

thereof), Duke shall reimburse Cinergy promptly upon demand, but in no event later than three

business days aAer the date of such demand, by wire transler of same day funds, for aH fees and

expenses incurred, or paid by or on behalf of, Cinergy in connection with the Mergers or the

transactions contemplated by this Agreement, including all fees and expenses ofcounsel,

invesrmenr banking tirms, accounianrs, experls and consuiianis ro Cinergy; provided, however,

that Duke shall not be obligated to make payments pursuant to this Section 5.09(e) in excess of
$35,000,000 in the aggregate.

(l) Cinergy acknowledges that the agreements contained in

Sections 5.09(b) and 5.09(d) are an integral part of the transactions contemplated by this

Agreement, and that, without these agreements, Duke would not enter into this Agreement;

accordingly, ifCinergy fails promptly to pay the amount due pursuant to Section 5.09(b) or

5.09(d), and, in order to obtain such payment, Duke commences a suit that results in a judgment

against Cinergy for the fees set forth in Section 5.09(b) or 5.09(d), Cinergy shall pay to Duke its

costs and expenses (including attorneys' fees and expenses) in connection with such suit„

together with interest on the amount of the fee at the prime rate of Citibank N.A. in effect on the

date such payment was required to be made.

(g) Duke acknowledges that the agreements contained in

Sections 5.09(c) and 5.09(e) are an integral part of the transactions contemplated by this

Agreement, and that, without these agreements, Cinergy would not enter into this Agreement;

accordingly, if Duke fails promptly to pay the amount due pursuant to-Section 5.09(c) or 5.09(e),
and, in order to obtain such payment, Cinergy commences a suit that results in a judgment

against Duke for the fees set forth in Section 5.09(c) or 5.09(e), Duke shall pay to Cinergy its

costs and expenses (including attorneys' fees and expenses) in connection with such suit,

together with interest on the amount of the fee at the prime rate of Citibank N A. in effect on the

date such payment. was required to be made.

Seel.ion 5 10 Public Announcements Cinergy and Duke will consult with

each other before issuing, and provide each other the reasonable opportunity to review, comment

upon and concur with, any press release or other public statements with respect to the

transactions contemplated by this Agreement, including the Mergers, and shall not issue any

such press release or make any such public statement prior to such consultation, except as any

party, aAer consultation with counsel, determines is required by applicable law or applicable rule

or regulation of the NYSE.



Section 5 11 Afriliates. As soon as practicable aAer the date of this
Agreement, Cinergy shall deliver to Duke, and Duke shall deliver to Cinergy, a letter identifying
all persons who are, at the time this Agreement is submitted for adoption by the respective
sharehoklers of Duke and Cinergy, "aAiliatesas of Cinergy or Duke, as the case may be, for
purposes of Rule 145 under the Securities Act Cinergy and Duke shall use their respective
reasonable best efforts to cause each such person to deliver to the Company as of the Closing
Date, a written agreement in mutually acceptable customary form.

Section 5.12 LtY~SE Listin . Thc Company shall use its reasonahle hest elforts
to cause the shares ofCompany Common Stock issuable to Cinergy's shareholders and Duke' s
shareholders as contemplated by this Agreement to be approved for listing on the NYSE, subject
to official notice of issuance, as promptly as practicable after the date ot this Agreeinent, and in

any event prior to the Closing Date.

Section 5.13 Shareholder Lh~iation. Fash of Cinergy and Duke shall give the
other the reasonable opportunity to consult concerning the defense of any shareholder litigation
against Cinergy or Duke, as applicable, or any of their respective directors relating to the
transactions contemplated by this Agreement.

Section 5.14 Tax-Free Reor anization Treatment. The parties to this
Agreement intend that the Duke Reorganization will qualify as a reorganization under Section
368(a) of'the Code and that the Cinergy Merger will qualify as a reorganization under Section
368(a) of the Code, and each shall not, and shall not perinit any of their respective subsidiaries

to, take any action, or fail to take any action, that would reasonably be expected to jeopardize the
qualification of the Duke Reorganization or the Cinergy Merger as reorganizations under Section
368(a}of the Code.

Section 5.15 Standstill A reements Con fidentialit A eements. During the

period f'rom the date of this Agreement through the Effective Time, neither Cinergy nor Duke
shall terminate, amend, modify or waive any provision of any confidentiality or standstill

agreement to which it or any of its respective subsidiaries is a party unless required by applicable
law or, in the case of a standstill agreement, during the Cinergy Applicable Period in the case of
Cinergy or during the Duke Applicable Period in the case of Duke, unless the Board of Directors
of the applicable party determines in good faith that failure to do so could reasonably be
expected to result in a breach of its fiduciary obligations under applicable law. During such
period, Cinergy or Duke, as the case may be, shall entorce, to the fullest extent permitted under

applicable law or, in the case of a standstill agreement, during the Cinergy Applicable Period in

the case of Cinergy or during the Duke Applicable Period in the case of Duke, unless the Board
of Directors of the applicable party determines in good faith that failure to do so could
reasonably be expected to result in a breach of its fiduciary obligations under applicable law, the
provisions of any such agreement, including by seeking injunctions to prevent any breaches of
such agreements and to enforce specifically the terms and provisions thereof.

ARTICLE VI

Conditions Precedent



Section 6.0I Conditiorn to Each Part 's Obli ation to Effect~the Mer ers. The
respective obligation of each party to effect the Mergers is subject to the satisfaction or waiver
on or prior to the Closing Date of the following conditions.

n " '«""
and the Cinergy Sharehoklcr Approval shall have been obtained.

(b) No ln unctions or Restraints No (i) temporary restraining order or
preliminary or permanent injunction or other order by any Federal or state court ofcompetent
jurisdiction preventing consummation of either of the Mergers or (ii) applicable Federal or state
law prohibiting consummation of either of the Mergers (collectively, "Restraints" ) shall be in
effect.

(c) Form S-4. The Form S-4 shall have become effective under the
Securities Act and shall not be the subject of any stop order or proceedings seeking a stop order.

{d) NNYS~EListin . The shares a{Company Common Stock issuable to
Cinergy's shareholders and Duke's shareholders as contemplated by this Agreement shall have
been approved for listing on the MYSE, subject to oAicial notice of issuance.

Section 6.02 Conditions to Obli ations of Ciner . The obligation of Cinergy
to effect the Cinergy Merger is further subject to satisfaction or waiver of the following
conditions:

(a) Representations and Warranties. The representations and

warranties of Duke set forth herein shall be true and correct both when made and at and as of the
Closing Date, as if made at and as of such time (except to the extent expressly made as of an
earlier date, in which case as o t such date), except where the failure of such representations and
warranties to be so true and correct (without giving etTect to any limitation as to "materiality'* or
"material adverse effect" set forth (herein) does not have, and could not reasonably be expected
to have, individually or in the aggregate, a material adverse effect on Duke

(b) Performance ofObli ations of Duke. Duke shall have performed
in all material respects all obligations required to be performed by it under this Agreement at or
prior to the Closing Date

{c) ~Tas 0 inion. Cinergy shall have received a svthten opinion Rom
Nachtell, Lipton, Rosen k Katz, counsel to Cinergy, dated as of the Closing Date, to the effect
that the Cinergy Merger will qualify as a reorganization under Section 368(a) of the Code. Such
counsel shall be entitled to rely upon representation letters from each of the Company, Duke,
Duke Power LLC, Cinergy, Merger Sub A, Merger Sub B and others, in each case, in form and
substance reasonably satisfactory to such counsel. Each such representation letter shall be dated
as of the date of such opinion Thc opinion condition referred to in this Section~6. 2 c shall not
be waivable after receipt of the Cinergy Shareholder Approval, unless further approval ot the
shareholders of Cinergy is obtained with appropriate disclosure

(d) Statutort Adttrrovats The Cinergy Required Statutory Approvals
and the Duke Required Statutory Approvals shall have been obtained (including, in each case,



the expiation or termination of the waiting periods (and any extensions thereof) under the HSR
Act applicable to the Mergers and the transactions contemplated by this Agreement) at or prior to
the Effective Time, such approvals shall have become Final Orders (as delined below) and such
Final Orders shall not impose terms or conditions that, individually or in the aggregate, could
reasonably be expected to have a material adverse effect on (i) the Company and its prospective
subsidiaries taken as a whole, {ii)Cinergy and its subsidiaries taken as a whole, or (iii) Duke and

irs subsidiaries rahen as a whole, provided char for the purposes oi'derermininii whether such
terms and conditions could have a material adverse elTect for the purposes of this Section
6.02(d), each of the Company, Cinergy and Duke and their respective subsidiaries, taken as a
whole, shall each be deemed to be a consolidated group of entities of the size and scale of
Cinergy and its subsidiaries, taken as a whole. A "Final Order" means action by the relevant
Governmental Authority that has not been reversed, stayed, enjoined, set aside, annulled or
suspended, with respect to which any waiting period prescribed by law before the transactions
contemplated hereby may be consummated has expired (a "Final Order Vfaitin Period" ), and as
to which all conditions to the consummation of such transactions prescribed by law, regulation or
order have been sat islied

(e) No Material Adverse Effect. Fxcept as disclosed in the Duke SFC
Reports filed on or aAer january 1, 2004 and prior to the date hereol or in any specific section of
the Duke Disclosure Letter corresponding to Section 3.02, since December 31, 2004, there shall
not have been any change, event, occurrence or development that, individually or in the
aggregate, has had or could reasonably be expected to have a material adverse effect on Duke.

(f) Closin Certificates. Cinergy shall have received a certificate
signed by an executive officer of Duke, dated the Effective Time, to the effect that, to such
offiicer's knowledge, the conditions set forth in Sections 6.02(a), 6.02(b) and 6.02{e)have been
satisfied

Section 6.03 Conditions to Obli ations of Duke. The obligation of Duke to
effect the Duke Merger, the Duke Conversion and the Restructuring Transactions is further

subject io satisfaction or waiver ol the following conditions:

(a) Re resentations and Warranties. The representations and
warranties of Cinergy sei forth herein shall be true and correct both when made and at and as of
the Closing Date, as if made at and as of such tirnc {except to the extent expressly made as of an

earlier date, in which case as of such date), except where the failure ofsuch representations and

warranties to be so true and correct (without giving efTeci to any limitation as to "materiality" or
"material adverse effect'" set forth therein) does noi have, and could nol reasonably be expected
to have, individually or in the aggregate, a inaierial adverse effect on Cinergy.

(b) Performance of Obli ations of Ciner . Cinergy shall have

performed in all material respects all obligations required to be performed by it under this
Agreeinent at or prior to the Closing Date.

(c) ~Tax 0 inion. Duke shall have received a wrilren opinion from

Skadden, Arps, Slate, Meagher &, Flom Lf.P, rounsel to Duke, dated as of the Closing Date, to
the effect that the Duke Reorganization will qualify as a reorganization under Section 368(a) of



the Code and that the Cinergy Merger will qualify as a reorganization under Section 368(a) of
the Code Such counsel shall be entitled to rely upon representation letters from each of the

Company, Duke, Duke Power LLC, Cinergy, Merger Sub A and Merger Sub 8 and others, in

each case, in lorm and substance reasonably satisfactory to such counsel Each such
representation letter shall be dated as of the date o f such opinion. The opinion condition referred
to in this ~Section 6.3 c shall not bc waivabte atter receipt ot'the Duke Shareholder Apptovat,
unless further approval of the shareholders of Duke is obtained with appropriate disclosure.

and the Duke Required Statutory Approvals shall have been obtained (including, in each case,
the expiration or termination of the waiting periods (and any extensions thereof) under the HSR
Act applicable to the Mergers and the transactions contemplated by this Agreement) at or prior to
the Effective Time, such approvals shall have become Final Orders and such Final Orders shall

not impose terms or conditions that, individually or in the aggregate, could reasonably be
expected to have a material adverse effect on (i) the Company and its prospective subsidiaries
taken as a whole, (ii) Cinergy and its subsidiaries taken as a whole, or (iii) Duke and its
subsidiaries taken as a whole, provided that for the purposes of determining whether such terms

and conditions could have a material adverse effect for the purposes of this Section 6.03(d), each
of the Company, Cinergy and Duke and their respective subsidiaries, taken as a whole, shall each
be deemed to be a consolidated group of entities of the size and scale of Cinergy and its
subsidiaries, taken as a whole.

(e) No Material Adverse Effect. Except as disclosed in the Cinergy
SEC Reports fiiled on or after January 1, 2004 and prior to the date hereof or in any specific
section of the Cinergy Disclosure l.,etter corresponding to Section 3.01, since December 31,
2004, there shall not have been any change, event, occurrence or development that, individually

or in the aggregate, has had or could reasonably be expected to have a material adverse effect on
Cinergy.

{f) Closin Certificates. Duke shall have received a certificate signed

by an executive of'ficer ofCincrgy, dated the Effective Time, to the effect that, to such officer' s
knowledge, the conditions set forth in Seci.ious 6.03(a), 6.03{b)and 6.03(e) have been satisfied.

Section 6.04 Frustration of'Closin Conditions. Neither Cinergy nor Duke

may rely on the failure ofany condition set forth in Section 6.01, 6.02 or 6.03, as the case may
be, to be satisfied if such failure was caused by such party's fai lure to use reasonable best effort
to consummate the Mergers and the other transactions contemplated by this Agreement, to the

extent required by and subject to Section 5.05,.

ART1CLE VII

Termination, Amendment and V/aiver

Section 7.01 Termination. This Agreement may be terminated at any time

prior to the EfTect ive Time, whether before or {other than pursuant to clauses {d),{1),{g)or (h)
below) aAer the Duke Shareholder Approval or the Cinergy Shareholder Approval.



(a) by mutual written consent of Cinergy and Duke;

{b) by either Cinergy or Duke:

(i) if'thc Mergers shall not have been consummated by
the 12-month anniversary of the date of this Agreement (the "Initial Termination
Date"); provided, however, that the riglu to terminate this Agreement pumuant to
this Section 7.01(b)(i) shall not be available to any party whose failure to perform
any of its obligations under this Agreement results in the failure of the Mergers to
be consummated by such time; and provided, I'urther, that, (A) if on the Initial

Termination Date the conditions to the Closing set forth in Sections 6.01(b),
6.02(d) and/or 6.03{d)shall not have been fulfilled but all other conditions to the
Closing shall have been fulfilled or shall be capable of being fulfilled, then etther

party inay (on one or more occasions) cxiend thc Initial Termination Date up to
the 15-month anniversary of the date of this Agreement and (B) if the Initial
Termination Date (as it may be extended pursuant to clause (A) of this Section
7.01(b)(i)(A)) shall occur during any Final Order )Jt/'aiting Period, the Initial
Termination Date shall be extended until' the third business day afler the
expiration of such Final Order Naiting Period;

{ii) if the Duke Shareholder Approval shall not have

been obtained at a Duke Shareholders Meeting duly convened therefor or at any
adjournment or postponement thereof;

(iii) if the Cinergy Shareholder Approval shall not have
been obtained at a Cinergy Shareholders Meeting duly convened therefor or al

any adjournment or postponernent thereof;

(iv) if any Restraint having any of the effects set forth in

Section 6.01(b) shall be in effect and shall have becoine final and nonappealable;
provided that the party seeking to terminate this Agreement pursuant to this
Section 7.01(b){iv) shall have used its reasonable best efforts to prevent the entry
of and to remove such Restraint; or

(v) if any condition io ihe obligation of such party to
consummate the Cinergy Merger or the Duke Merger, as applicable, set forth in

Section 6.02 (in the case of Cinergy) or in Section 6.03 (in the case of Duke)
becomes incapable of satisfaction prior to thc Initial Termination Date (or, if the

Initial Termination Date is extended in accordance with the second proviso to
Secdon 7 0 l(b)(i), such date as extended), provided, however, in the case of
Section 6.02(d) and 6.03(d), the Initial Termination Date shall refer to such date
as it may be extended pursuant to the second proviso to Section 7.01(b)(i), and

provided further, that the failure of any such condition to be capable of
satisfaction is not the resu)t of a material breach of this Agreemeni by the party
seeking lo terminate this Agreement.



(c) by Cinergy, if Duke shall have breached or failed to perform in any
material respect any of its representations, warranties, covenants or other agreements contained
in this Agreement, which breach or failure to perform (A) would give rise to the failure ofa
condition set forth in Section 6 02(a) or (b), and (0) is incapable of being cured by Duke or is not

cured by Duke within l 05 days following receipt ol wriuen notice lrom Cinergy of such breach
or failure to perform;

(d) by Cincrgy in accordance with Section 4.03(b); provided, that, in

order for the termination of this Agreement pursuant to this paragraph (d) to be deemed effective,
Cinergy shall have coinplied with Section 4.03 and with applicable requirements, including the
payment of the Cinergy Tei mination Fee, of Section 5.09;

(e) by Duke, if Cinergy shall have breached or failed to perform in any
material respect any of its representations, warranties, covenants or other agreements contained
in this Agreement, which breach or failure to perform (A} would give rise to the failure ol'a
condition set forth in Section 6.03{a)or (b},and (8}is incapable of being cured by Cinergy or is
not cured by Cinergy within 105 days following receipt of written notice lrom Duke of such
breach or failure to perform;

(l) by Duke inaccordance with Section 4.04(b); provrded, that, in

order for the termination of this Agreement pursuant to this paragraph (l) to be deemed effective,
Duke shall have complied with Section 4.04 and with applicable requireinents, including the

payment of the Duke Termination Fee, of Section 5.09;

(g) by Cinergy, if the Board of Directors of Duke (or any committee
thereof) (i) shall have withdrawn or modified, or proposed publicly to withdraw or modify, the

approval or recommendation by such Board of Directors of this Agreement or thc Duke Merger,
(ii) shall fail to reaffirm such approval nr recommendation within l5 business days of receipt of
Cinergy's written request at any time when a Duke Takeover Proposal shall have been made and
not rejected by the Board of Directors of Duke, provided, that, such )5-business day period shall

be extended for ten business days following any material modification to such Duke Takeover
Proposal occurring after the receipt ol Cinergy's written request and provided, further, that such
l5-business day period shall recommence each time a Duke Takeover Proposal has been made
following the receipt of Cinergy's written request by a person that had not made a Duke
Takeover Proposal prior to the receipt of Cinergy's written request, or (iii) shall have approved
or recommended, or proposed to approve or recommend, a Duke Takeover Proposal; or

(h) by Duke, if the Board of Directors of Cinergy (or any cominittee
thereof) (i) shall have withdrawn or modified, or proposed publicly to withdraw or modify, the

approval or reconunendation by such Board of Directors of this Agreement or the Cinergy
Merger, (ii) shall lail to reaAirrn such approval or recommendation within l 5 business days of
receipt ofDuke's written request at any time when a Cinergy 1akeover Proposal shall have been
made and not rejected by the Board of Directors of Cinergy, provided, that, such l5-business day
period shall be extended for ten business days following any material modification to such

Cinergy Takeover Proposal occurring aller the receipt of Duke's wriuen request and provided,
further that such 15-business day period shaB recommence each time a Cinergy Takeover
Pmposal has been made following the receipt of Duke's written request by a person that had not



made a Ciriergy Takeover Proposal prior to the receipt ol'Duke's written request, or (iii) shalt
have approved or recommended, or proposed to approve or recommend, a Cinergy Takeover
Proposal

Section 7 02 Effect of Termination.

{a) ln the event of termination of this Agreement by either Duke or
Cmergy as provided in Section 7.01, this Agreement shall lorthwith become null and void and

have no effect, without any liability or obligation on the part of Cinergy or Duke, other than the
provisions of Section 5.09, this Section 7.02 and Article Vill, which provisions shall survive
such termination, and except to the extent that such termination results irom the willful and
material breach by a party of any of its representations, warranties, covenants or agreements set
forth in this Agreement, in which case such termination shall not relieve any party ofany
liability or damages resulting from its willful and material breach of this Agreement (including

any such case in which a Cinergy Termination Fee or a Duke Termination Fee, as the case may
be, is, or any expenses of Cinergy or Duke in connection with the transactions contemplated by
this Agreement are, payable pursuant to Section S.09 to Cinergy or Duke, as the case may be {the
"~ln'ared Part "i, to the extent any such liability or damage sut'fered by the injured Party exceeds
the amount of the Cinergy Termination Fee, in the circumstance in which Duke is the injured
Party, or the Duke Termination Fee, in the circumstance in which Cinergy is the injured Party
and any expenses payable pursuant to Section 5 09 to the Injured Party, it being the intent that

any Cinergy Termination Fee, Duke Termination Fee and any expenses paid to the Injured Party
shall serve as a credit against and off-set any liability or damage suffered by the Injured Party to
the extent ofsuch payment).

(b) In the event Duke terminates this Agreement pursuant to Section
7.01(h)(i) as a result of the Board of Directors of Cinergy having withdrawn or modified, or
proposed to publicly withdraw or modify, the approval or recommendation by such Board of
Directors of this Agreement or the Cinergy Merger that was made primarily due to adverse
conditions, events or actions of or relating to Duke, in any judicial, court or tribunal proceeding
in which the payment of the Cinergy Termination Fee is at issue, whether brought or initiated by
Duke or Cinergy, Cinergy shall have the burden o f proving that. the Board of Directors of
Cinergy withdrew or modified, or proposed publicly to withdraw or modify, the approval or
recommendation by such Board of Directors of this Agreement or the Cinergy Merger primarily
due to adverse conditions, events or actions ofor relating to Duke.

{c) ln the event Cinergy terminates this Agreement pursuant to Section
7.01(g)(i) as a result ot the Board of Directors of Duke having withdrawn or modified, or
proposed to publicly withdraw or modily, the approval or recommendation by such Board of
Directors of this Agreement or the Duke Merger that was made primarily due to adverse
conditions, events or actions of or relating to Cinergy, in any judicial, court or tribunal

proceeding in which the payment of the Duke'Termination Fee is at issue, whether brought or
initiated by Cinergy or Duke, Duke shall have the burden of proving that the Board ofDirectors
of Duke withdrew or modified, or proposed publicly to withdraw or modify, the approval or
recommendation by such Hoard of Directors of this Agreement or the Duke Merger primarily
due to adverse conditions, events or actions of or relating lo Cinergy.



Section 7.03 Ainendment. This Agreement inay be amended by the parties at
any time before or aAer the Cinergy Sharehokfer Approval or the Duke Shareholder Approval;
provided, ~wevec, that atter any such approvat, there shat{ not he made any amendment (hat hy
law requires further approval by the sharehoklers of Cinergy or Duke without the further

approval of such shareholders. This Agreement inay not be amended except by an instrument in

writing signed on behalf ol each of the parties

Section 7.04 Extension Waiver. At any time prior to the EAective Time, a
party may {a)extend Ihe time for the performance ol any of the obligai. ions or other acts of the
other parties, {b)waive any inaccuracies in the representations and warranties of the other parties
contained in this Agreement or in any document delivered pursuant to this Agreement or
(c) subject to the proviso of Section 7.03, waive compliance by the other parties with any of the

agreements or conditions contained in this Agreement. Any agreement on the part of a party to
any such extension or waiver shall be valid only if set forth in an instrument in writing signed on
behalf of such party. The failure of any party to this Agreement to assert any of its rights under
this Agreement or otherwise shall not constitute a waiver of such rights.

ARTICLE Vill

General Provisions

Section 8.0I Nonsurvival of Re rcsentations and Warranties. None of the

representations and warranties in this Agreement or in any instrument delivered pursuant to this

Agreement shall survive the Effective Time. This Section 8.0l shall not limit any covenant or
agreement of the parties that by its terms contemplates performance after the Effective Time and
such provisions shall survive the Effective Time,

Section 8.02 Notices. All notices, requests, claims, demands and other
communications under this Agreement shall be in writing and shall be deemed given {asof the

time of delivery or, in the case of a telecopied communication, of confirmation) if delivered

personally, telecopied {which is confirmed) or sent by overnight courier {providing proof of
delivery) to the parties at the following addresses {orat such other address for a party as shall be
specified by like notice):

(a) ifto Cinergy, to.

Cinergy Corp.
l 39 East 4' Street
Cincinnati, Ohio 4520l

Telecopy No. . (5 l 3) 287-2433

Attention. Mare E. Manly
Executive Vice President and Chief Legal Officer



with a copy to

Wachtell, piton, Rosen & Katz
51 West 52 Street
New York, New York 10019

Telecopy No. : {212)403-2000

Attention: Steven A. Rosenblum
Stephanie 3. Seligman

{b) if to Duke, to:

Duke Energy Corporation
526 S. Church Street
Charlotte, North Carolina 28202

Telecopy No. .

Attention: General Counsel

with a copy to:

Skadden, Arps, Slate, Meagher & Flom LLP
4 Times Square
New York, New York 10036

Telecopy No. :{212)735-2000

Attention: Peter Allan Atkins
Sheldon S. Adler

Section 8.03 Definitions. For purposes of this Agreement:

{a) an "affiliate" ofany person means another person that directly or
indirectly, through one or more intermediaries, controls„ is controlled by, or is under common
control with, such first person, where "control" means the possession, directly or indirectly, of
the power to direct or cause thc direction of the management policies of a person, whether
through thc ownership of voting secur'ities, by contract, as trustee or executor, or otherwise;

(bi "'~ca ital stock" or "shares of ca ital stock" means (ai with respect
to a corporation, as determined under the laws of the jurisdiction oforganization of such entity,
capital stock or such shares of capital stock; {b)with respect to a partnership, limited liability

company, or similar entity, as determined under the laws of the jurisdiction of organization of
such entity, units, interests, or other partnership or limited liability company interests; or {c)any
other equity ownership or participation;
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{c) "materia) adverse~chan e" or "materia) adverse effect" means,
when used in connection with Cinergy, Duke or the Company, as the case may be, any change,
effect, event, occurrence or state of tacts (i) that is materially adverse to the business, assets,
properties, financial condition or results of operations o}such person and its subsidiaries taken as
a whole but excluding any of the foregoing resulting from (A) changes in international or
national political or regulatory conditions generally (in each case, to the extent not

disproportionately affecting the applicablc person as compared to similarly situated persons), (B)
changes or conditions generally affecting the U.S economy or financial markets or generally
affecting any of the segments of the industry in which the applicable person or any of its
subsidiaries operates (in each case, to the extent not disproportionately affecting the applicable
person as compared to similarly situated persons) or (C) the announcement or consummation of
this Agreement or (ii) that prevents or materially delays such person from performing its material

obligations under this Agreement or consummation of the transactions contemplated hereby;

(d) "person*' means an individual, corporation, partnership, limited
liability company, joint venture, association, trust, unincorporated organization or other entity;
and

{e) "snbsidiary" means, svith respect to any person, anyother person
whether incorporated or unincorporated, of which more than 50% of either the equity interests in,

or the voting control of, such other person is, directly or indirectly through subsidiaries or
otherwise, beneficially owned by such first person. Each ofOhio Sub and Indiana Sub shall be
considered wholly-owned subsidiaries ofCinergy.

Section 8.04 Inte retation and Other Matters.

(a) When a reference is made in this Agreement to an Article, Section
or Exhibit, such reference shall bc to an Article or Section of, or an Exhibit to, this Agreement
unless otherwise indicated. The table ot contents aod headings contained in this Agreement are
for reference purposes only and shall not affect in any way the meaning or interpretation of this

Agreement Whenever the words "include", "includes" or "including" are used in this
Agreement, they shall be deemed to be lo llowed by the words "without limitation" The words
"hereof", "herein" and "hereunder" and words of similar import when used in this Agreement
shall refer to this Agreement as a whole and not to any particular provision of this Agreement.
All terms defined in this Agreement shall have the defined meanings when used in any certificate
or other document made or delivered pursuant hereto unless otherwise defined therein. The
definitions contained in this Agreement are applicable to the singular as well as the plural forms

of such terms and to the masculine as well as to the feminine and neuter genders of such term.

Any agreement, instrument or statute defined or referred to herein or in any agreement or
instrument that is referred to herein means such agreement, instrument or statute as Irom time lo
time amended, modified or supplemented, including (io the case of agreements or instruments)

by waiver or consent and (in the case ol'statutes) by succession of comparable successor statutes
and references to all attachments thereto aod instruments incorporated therein. References to a
person are also to its permit ted successors aod assigns.

(b) Each of the Cinergy and Duke has or may have set forth
information in its respective disclosure letter in a section thereof that corresponds to the section



of this Agreement to wM+ u relates. A matter set forth in one section of a disclosure letter need
not be set forth in any other section of the disclosure letter so long as its relevance to the latter
section of the disclosure iL~~~ t~ section of the Agreement is readily apparent on the face of the
information disclosed in the disclosure letter to the person to which such disclosure is being
made. The fact that any item of information is disclosed in a disclosure letter tn this Agreement
shall not be construed to mean that such information is required to be disclosed by this

Agreement. Such information and the dollar thresholds set forth herein shall not be used as a
basis for interpreting the terms "material, " "material adverse effect" or other similar terms in this
Agreement.

(c) Duke agrees to cause each of the Company, Merger Sub A and

Merger Sub B to comply with its respective obligations under this Agreement.

Section 8.05 Countercsarts. This Agreement may be executed in one or more

counterparts, all of which shall be considered one and the same agreement and shall become
effective when one or more counterparts have been signed by each party and delivered to the

other parties.

Section 8.06 Entire A reement No Third-P Beneficiaries. This
Agreement (including the documents and instruments referred to herein) and the Confidentiality
Agreement (i) constitute the entire agreement, and supersede all prior agreements and
understandings, both written and oral, among the parties with respect to the subject matter of this

Agreement and (ii) except for the provisions of Section 5.08 (which shall be enforceable by the
Indemnified Parties), are not intended to confer upon any person other than the parties any rights
or remedies.

Section 8.07 Governin~Law. This Agreement shall be governed by, and

construed in accordance with, the laws of the State of New York, regardless of the laws that

might otherwise govern under applicable principles of conflict of laws, except that matters
related to the Cinergy Merger and the fiduciary obligations of the Cinergy Board of Directors
shall be governed by the laws of the State of Delaware and that matters related to the Duke
Merger and the fiduciary obligations of the Duke Board of Directors shall be governed by the
laws of the State ofNorth Carolina.

Section 8.08 A~ssi nent. Neither this Agreement nor any of the rights,
interests or ob1igations under this Agreement shall be assigned, in whole or in part, by operation
of law or otherwise by any of the parties hereto without the prior written consent of the other

party. Any attempted or purported assignment in violation of the preceding sentence shall be
null and void and of no effect whatsoever. Subject to the preceding two sentences, this

Agreement shall be binding upon, inure to the benefit of, and be enforceable by, the parties and
their respective successors and assigns

Section 8.09 Enforcement. The parties agree that irreparable damage would

occur and that the parties would not have any adequate remedy at law in the event that any of the
provisions of this Agreement were not performed in accordance with their specific terms or were
otherwise breached. It is accordingly agreed that the parties shall be entitled to an injunction or
injunctions to prevent breaches of this Agreement and to enforce specifically the terms and



provisions of this Agreement in the Federal court located in the Borough of Manhattan in The
City of New York, this being in addit, ion to any other remedy to which they are entitled at Iaw or
in equity. In addition, each ol the parties hereto (a) consents to submit itself to the personal
jurisdiction of the Federal court located in the Borough of Manhattan in The City of New York
in the event any dispute arises out of ibis Agreement or any of the transactions contemplated by
this Agreement, (b) agrees that it will not attempt to deny or defeat such personal jurisdiction by
motion or other request for leave from any such court, and (c) agrees that it will not bring any
action relating to this Agreement or any of the transactions contemplated by this Agreement in

any court other than a Federal court sitting in the Borough of Manhattan in The City of
New York

Section g. t0 Sevc~rshith . tf soy term or other provision of this Agreement is

invalid„ illegal or incapable of being enforced by any rule of law or public policy, ail other
conditions and provisions of this Agreement shall nevertheless remain in full force and effect.
Upon such determination that any term or other provision is invalid, illegal or incapable ofbeing
enforced, the parties hereto shall negotiate in good faith to modify this Agreement so as to effect
the original intent. of the parties as closely as possible to the fullest extent permitted by applicable
law in an acceptable manner to the end that the transactions contemplated hereby are fulfilled to
the extent possible.

Section 8. l I Waiver of Ju Trial Each party to this Agreement waives, to
the fullest extent permitted by applicable law, any right it may have to a trial by jury in respect of
any action, suit or proceeding arising out of or relating to this Agreement.

Section 8. l 2 Alternative Structure

The parties agree that in the event that it berornes reasonably likely that it will not
be possible to obtain any of the Cinergy Required Statutory Approvals or Duke Required
Statutory Approvals in a manner that will result in the satisfaction of the conditions set forth in

Section 6.02{d) and Section 6.03(d) prior to the Initial Termination Date (assuming the Initial

Termination Date is extended in accordance with the second proviso to Section 7.GI(b){i))or
reasonably likely that it will not be possible for any other condition to the obligations of any of
the parties to consummate the transactions contemplated hereby to be satisfied by the initial
Termination Date, the parties shalt use reasonable best efforts to modify the structure of the

Mergers, the Restructuring Transactions and the other transactions contemplated hereby in order
to permit the Mergers to bc consummated without altering the Duke Ratio, the Cinergy Ratio or
the anticipated United States federal income tax consequences to Duke, Cinergy or their
shareholders as promptly as practicable in arcordanre with their respective terms The parties

agree that completion of any Restructuring Transactions will not be a condition to consummation
of the Mergers and that Duke will not effect any Restructuring Transactions that would prevent
satisfaction of the conditions set forth in Article VI.



EXECUTION COPY

AMENDMENT NO. 1

TO THE
AGREEMENT ANO PLAN OF MERGER

This AMENDMENT NO. 1 {this "Amendment" ), dated as of July 11,200S, to the

Agreement and Plan of Merger, dated as ofMay 8, 2005 (the "Mer er A cement"), by and

among Duke Energy Corporation, a North Carolina corporation ("Duke" ), Cinergy Corp. , a
Delaware corporation ("~Ciner "), Duke Energy Holding Corp. , a Delaware corporation
(formerly Deer Holding Corp. ) (the "~Com an "),Deer Acquisition Corp. , a North Carolina
corporation ("Mergerrguh A"), and Cougar Acquisition Corp. , a Delaware corporation ("~Mer er
Sub 8").

WHEREAS, Section 7.03 of the Merger Agreement provides for the amendment of the
Merger Agreement in accordance with the terms sot forth therein; and

WHEREAS, the parties hereto desire to amend the Merger Agreement as set forth below;

NOW, THEREFORE, in consideration of the foregoing and the mutual covenants and

agreements set forth herein and for good and valuable consideration„ the receipt and adequacy of
which is hereby acknowledged, and intending to be legally bound hereby, the parties hereto do
hereby agree as follows:

ARTICLE I
DEFINITIONS

Section 1.1 Definitions References. I.Jnless otherwise specifically defined herein,
each term used herein shall have the meaning assigned to such term in the Merger Agreement.
Each reference to "hereof, ""herein, ""hereunder, ""hereby" and "this Agreement" shall, from

and after the date hereof, refer to the Merger Agreement as amended by this Amendment.

ARTICLE II
AMENDMENTS TO MERGER AGREEMENT

Section 2.1 Amendments to Mer er A cement. The Merger Agreement shall be
amended as follows:

following sentence as the final sentence of the section.

"Notwithstanding anything to the contrary hereinbefore, subject to
applicable law, the parties intend that the Company will implement a
direct registration system at Closing, and if such direct registration system



is implemented by the Company at such time, all shares of Company
Common Stock shall be in uncertificated book-entry form unless a
physical certificate is requested by such holder. '*

~its ""
following sentences as the final sentences of the section:

"Notwithstanding the foregoing, Duke and Cinergy shall use reasonable
best efforts to cause the Duke Energy InvestorDirect Choice Plan (the
"Duke DRIP") and the Cinergy Corp. Direct Stock Purchase and Dividend

reinvestment plan to be established and implemented by the Company on
or prior to the Closing Date. In connection with such roll-over, fractional
shares of Company Common Stock will be issued to the participants in
each of the Duke DRIP and the Cinergy DRIP in accordance with Section
2.01."

following to the end of such section:

"provided however that Duke and Ctnergy shall use reasonable best
efforts so that uncertificated shares ot'Duke Common Stock held in the
Duke DRIP and uncertificated shares of Cinergy Common Stock held in
the Cinergy DRIP shall be exchanged for uncertificated shares of
Company Common Stock in accordance with Section 2.01 and shall be
held in a dividend reinvestment plan to be established and implemented by
the Company on or prior to the Closing Date, in accordance with Section
2.02(e)(i)."

ARTICLE III
MISCELLANEOUS

Section 3.1 No Further Amendment. Except as expressly amended hereby, the Merger
Agreement is in all respects ratified and confirmed and all the terms, conditions, and provisions
thereof shall remain in full force and effect. This Amendment is limited precisely as written and

shall not be deemed to be an amendment to any other term or condition of the Merger Agreement
or any of the documents referred to therein.

Section 3.2 Effect of Amendment. This Amendment shall form a part of the Merger
Agreement for all purposes, and each party thereto and hereto shall be bound hereby. .From and

after the execution of this Amendment by the parties hereto, any reference to the Merger
Agreement shall be deemed a reference to the Merger Agreement as amended hereby.

accordance with, the laws of the State ofNew York, regardless of the laws that might otherwise

govern under applicable principles of ronflict of laws.



Section 3.4 Se arabilit Clause. In case any one or more of the provisions contained
in this Amendment should be invalid, illegal or unenforceable in any respect, the validity,
legality and enforceability of the remaining provisions contained herein shall not in any way be
affected, impaired, prejudiced or disturbed thereby.

Section 3.5 ~o~terutarts. This Amendment may be simultaneously executed in

several counterparts, and all such counterparts executed and delivered, each as an original, shall
constitute one and the same instrument.

Section 3.6 B~eadin s. The descriptive headings of the several Articles of this
Amendment were formulated, used and inserted in this Amendment for convenience only and

shall not be deemed to affect the meaning or construction of any of the provisions hereof.

[Signature Page Follows]



IN WITNESS WHEREOF, Duke, Cinergy, the Company, Merger Sub A and

Merger Sub 8 have caused this Agreement to be signed by their respective of6cers
thereunto duly authorized, all as of the date &st written above.

DUKE ENERG ORP RATION

Name: 8 Kei Trent
Title: Group ice President, General

Counsel and Secretary

CINERGY CORP.

By:
Name:
Title:

DUKE ENER Y OL ING CORP.

Nam: 8 K Trent
Title: Vice President and

General Counsel

DEER ACQUIS N CORP.

Name: B. eith rent
Title: Vice President and

General Counsel

COUGARACQUIS IO CORP.

By:~~
Name: 8, eith Trent
Title: Vice President and

General Counsel
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Merger S
thereun o

DUKE ENERGY CORPORATION

WITNESS WHEREOF, Duke, Cinergy, thc Compa:ny, Merger Sub A and

ub 8 have caused this Ayeement to be signed by their respective officers

duly authorized, all as of the date first written above.

By;
Name.
Title:

CINERGY CORP

DUKE ENERGY HOLDING CORP.

By:
Name:
Title:

DEER ACQUISITION CORP.

By:
Name:
Title:

COUGAR ACQUISITION CORP.

By:
Name:
Title:
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Exhibit J: Facts Relied upon to Demonstrate Consistency with Public Interest

The facts relied upon to show that the Transaction is consistent with the public interest

are set forth in Part IV of the Application and the attached testimony of Dr. Hieronymus.



MERGER OF DUKE ENERGY CORPORATION AND CINERGY CORP.
Structure and Transaction Steps

Prior to merger announcement: Duke Energy Corporation ("Duke Energy" )
forms a new holding company, Duke Energy Holding Corp. ("Holdco"), and

Holdco forms two new subsidiaries, Deer Acquisition Corp. , a North Carolina

corporation ("Merger Sub A") and Cougar Acquisition Corp. , a Delaware

corporation ("Merger Sub Bu).

Preferred Duke
Shareholders

Common Duke
Shareholders

Duke Energy

uke
Holdco

Merger Sub A Merger Sub B

2. Prior to closing: Duke Energy redeems outstanding preferred stock.

Preferred Duke
Shareholders

Common Duke
Shareholders

cash Duke Energy

Du Capita C

unregulated Subs and

Assets



(Steps 3 through 8 all occur at closing. )

Merger Sub A merges with and into Duke Energy, with Duke Energy surviving

the merger. In the merger, holders of Duke Energy Common Stock will receive
one share of Holdco Common Stock in exchange for each of their shares of
Common Stock of Duke Energy.

Duke
Shareholders

Duke Energy

Merger
/ Holdco

Merger Sub A Merger Sub B

4. Duke Energy (now a subsidiary of Holdco) converts from a North Carolina

corporation to a North Carolina limited liability company (uDuke Power

Company LLCu).

Duke
Shareholders

Holdco

Merger Sub B Duke Energy

Conversion
to LLC

uke wer

ompany C

Duke

Capital LL



Duke Power Company LLC distributes Duke Capital LLC to Holdco. Holdco
assumes (or becomes co-obligor on) the senior unsecured long-term debt of Duke
Power LLC.

Duke
Shareholders

Hotdco

Distribution of Du e
Capital LLC

D ePo er
rnpany L

Du Capital, C

Unregulated Subs
and Assets



6. Final Structure on the Duke side:

Duke
Shareholders

Holdco

,'Duk api LLC
e wer

ompany
I
I
I

Merger
Sub B

Unregulated Subs
and Assets

7. Merger Sub 8 merges with and into Cinergy, with Cinergy as the surviving
Corporation. Cinergy shareholders will receive 1.56 shares of common stock of
Holdco in exchange for each share Cinergy common stock.

Duke
Shareholders

Holden

Cinergy
Shareholders

Merger

D e Capital C
Duke ower C pany

LLC
Merger Suh B Cinergy

IJnregulated Suhs
and Assets

Cincinnati Oas &
Elec hie

(Ohio)

PSI Energy
(Indiana)

Unregulated

Assets

Union Light, Heat
and Power

(Kentucky)



8. Holdco name changed to "Duke E»ergy Coq)oration. " Final Structure

Duke
Shareholders

Cinergy
Shareholders

Duke Energy
Corporation

Du E rgy
', S red Serv s

LLC

I

t

D

I

I

e Capital LC',
kePo r

ompany LL
Cinergy

Unregulated Subs
and Assets

Cincinnati Gas 8;
Electric

(Ohio)

(Indiana)
PSI Energy

Unregulated Assets

Union Light, Heat

and Power

(Kentucky)


